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Genius and Insanity 


BY JOSIAH MORSE 
Professor of Psychology and Philosophy, University of South Carolina 


ENAN, in his 

Life of Jesus, 

having in mind, 

perhaps, Pas- 

cal’s_ phrase, 

“extreme mind 

is close to ex- 

treme insani- 

ty, says: 
“The fool stands side by side ; 
with the inspired man, only the fool 
never succeeds. It has never yet been 
given to msanity to influence seriously 
the progress of humanity.” On the other 
hand, Plato represents Socrates as say- 
ing: “The greatest blessings we have 
spring from madness, when granted by 
the Divine bounty. For the prophetess 
at Delphi and the priestesses at Dodona 
have, when mad, done many and noble 
services for Greece, both privately and 
publicly, but in their sober senses little 
or nothing.” The late Professor William 
James found so many psychopaths and 
neuropaths among the world’s great re- 
ligiouses that-he was led to conjecture 
with Dr. Maudsley that possibly nature 
finds incomplete minds more suitable in- 
struments for some purposes. If these 
religiouses, he seemed to think, had not 
been somewhat insane, but normal, like 
the majority of men, they never would 
have accomplished their great work, they 


never would have been founders of re- 
ligions and sects. Plato drew a distinc- 
tion between the Divine madness, which 
is characteristic of prophets and seers, 
and the diabolical madness, which is 
characteristic of the ordinary insane. 
The distinction, however, was not well 
marked. Indeed, it was often impossible 
to determine whether an individual was 
an inspired prophet or a mere madman. 
Those whom one generation stigmatized 
as mad, another reverenced as inspired, 
and vice versa. 

In 1859 Dr. Moreau gave the weight 
and dignity of science to the view, old as 
Aristotle, that genius is a form of in- 
sanity, or as Moreau phrased it, “but one 
of the many branches of the neuropathic 
tree.” Since that time others have taken 
up this view and elaborated it in great 
detail, notably Lombroso, Maudsley, 
Clouston, Nisbet, and Nordau. Accord- 
ing to Nisbet, genius and insanity are 
“but different phases of a morbid sus- 
ceptibility of, or a want of balance in, the 
cerebro-spinal system.” And as a rule, 
he says, “The greater the genius, the 
greater the unsoundness.” For Lombro- 
so and his followers genius is an “epilep- 
toid variety” of degeneration closely al- 
lied to moral insanity. These writers 
have searched carefully the biographies 
of the great, and claim they have found 
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abundant evidence to sustain their theory. 
They like to mention the names of St. 
Paul, Mohammed, Socrates, Cesar, 
St. Teresa, St. Francis of: Assisi, 
Jeanne d’Arc, Michael Angelo, Raphael, 
Newton, Carlyle, Heine, Shelley, By- 
ron, Mozart, Chopin, and numerous 
others, who were undoubtedly neurotic, 
and then to draw the conclusion that 
their neuroticism was the basis or 
the cause of their genius. Morselli 
and others protest that those varia- 
tions of nervous system which give rise 
to genius should not be considered as de- 
generations, but rather as further evolu- 
tions of it. The genius is the prototype 
or forerunner of the future race of men, 
who will be as superior to us as we are 
to the cave man. 

The familiar phrase, “it all depends 
upon the point of view,” is almost as true 
in science as in the less accurate realms 
of thought. If, for example, one comes 
to the study of human nature, or what 
are usually termed mental phenomena, by 
way of the natural sciences, e. g., biology, 
physiology, or animal psychology, he will 
in all probability seek to reduce mental 
phenomena to activity of the cells in the 
nervous system. Mind is a by-product 
of brain activity; we do not have the 
former without the latter; and it is well 
known that if the brain is fatigued, in- 
jured, diseased, or poisoned by drugs or 
narcotics, if it is undeveloped, as in the 
case of lower animals, children, and the 
feeble-minded, there will be correspond- 
ing affections or modifications of mind. 
Indeed, in the case of many mental dis- 
eases the modern alienist can locate with 
remarkable accuracy the spot in the brain 
responsible for it. And so it follows, ac- 
cording to these investigators, that all the 
products of mind,—the Gospel of Paul, 
the dialogues of Plato, the orations of 
Demosthenes, the pictures of Raphael, 
the campaigns of Napoleon, the dramas 
of Shakespeare, the researches of Dar- 
win, the tales of Poe,—all the thoughts 
and theories of men, their hopes and am- 
bitions, their plans and purposes, their 
loves and hates and jealousies, their wills 
and desires, their personalities and char- 
acters,—all these are somehow wrapped 
up in the very substance of the brain 
cells. When brain cells of a certain com- 
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position work in a certain way we have a 
drama with all its characters, acts, and 
scenes, with every word, comma, and 
colon accounted for; when other brain 
cells of a different composition work in 
another way we have the detailed plans 
for the construction of a man-of-war. It 
is all in the brain cells and fibers. 

This view, which Professor James apt- 
ly called “medical materialism,” reduces 
man to a machine governed altogether by 
physical laws. He cannot initiate any- 
thing ; he cannot choose what he shall be 
or do; he deserves no credit for his gen- 
ius or his goodness, as he deserves no 
discredit for his folly or his crime. 
Everything is predetermined, everything 
is related as cause and effect, and there 
can be nothing in the effect which was 
not in the cause. The law of the con- 
servation of energy obtains throughout. 
The genius cannot create any more than 
can the fool; in each brain energy is 
transformed into thoughts, feelings, and 
deeds, for the exact nature of which 
neither is responsible. Like the squirrel 
in the revolving cage, man spends an 
enormous amount of energy in his daily 
work, but gets nowhere and creates noth- 
ing. He thinks he is making progress, 
but that is only an illusion. Progress is 
impossible; the law of conservation of 
energy precludes that. 

On the other hand, if one comes to the 
study of man from the other side,— 
from philosophy, say, or theology or art 
or literature,—he will in all probability 
interpret mental phenomena in terms of 
soul or spirit, or inspiration of some kind. 
To him man will not be a machine, but 
an active and creative agent, free and re- 
sponsible for his deeds; the molder in 
large measure of his own destiny. Prog- 
ress is possible because man can create, 
can make contributions to what already 
is. There is more knowledge and civili- 
zation and culture in the world than was 
in the days of the cave dweller, and man 
has created it, in the same sense that God 
created the world. In other words, man 
has spiritually enriched the universe, the 
law of the conservation of energy to the 
contrary notwithstanding. Indeed, the 
law does not obtain in the spiritual realm ; 
two and two do not always make four 
here, more often they make five, or fifty. 
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As the Psalmist expressed it: “A day in 
Thy courts is better than a thousand.” 

According to this view, genius is 
either the result of hard work, of dili- 
gence and application, or else of more 
immediate Divine inspiration. The gen- 
ius is one of God’s elect, chosen to re- 
veal His will and pleasure to man. His 
works are not to be attributed to condi- 
tions of brain cells, but to the will of 
God. “Sometimes,” said Philo, the great 
Jewish philosopher, “when I have come 
to my work empty, I have suddenly be- 
come full; ideas being in an invisible 
manner showered upon me, and implant- 
ed in me from on high; so that through 
the influence of Divine inspiration, I 
have become greatly excited, and have 
known neither the place in which I was, 
nor those who were present, nor myself, 
nor what I was saying, nor what I was 
writing ; for then I have been conscious 
of a richness of interpretation, an en- 
joyment of light, a most penetrating in- 
sight, a most manifest energy in all that 
was to be done; having such an effect 
on my mind as the clearest ocular demon- 
stration would have on the eyes.” The 
musician, Abt Vogler, when he felt him- 
self becoming inspired and the sound 
growing under his fingers, would cry 
out: “Here is the finger of God, a flash 
of the Will that can!” Such testimonies 
might be multiplied almost indefinitely. 
Using modern terms, insanity, from this 
point of view, is a mental, not a brain, 
disease. 

The reader will probably have made 
up his mind by this time that the truth 
lies somewhere between these two posi- 
tions. The brain is certainly in some 
measure responsible for insanity, and 
probably for genius,—how, we do not 
know, though philosophers and psychol- 
ogists have speculated about it from Des- 
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cartes on. But to make insanity and 
genius merely conditions of gray matter 
is to go much beyond the limits warrant- 
ed by our knowledge. 

We have been speaking of the genius 
as if he were consistently and perduring- 
ly such. This is by no means the case. 
The genius is only such by spurts. Be- 
tween inspirations he is normal, or even 
dull. “When the moment of inspiration 
is over,” writes Lombroso, “the man of 
genius becomes an ordinary man, if he 
does not descend lower. . . . Our 
greatest poets, Isaac Disraeli remarked 
(in Curiosities of Literature), Shake- 
speare and Dryden, are those who have 
produced the worst lines.” Similarly, 
many insane patients are between spells 
normal and even brilliant. Professor 
James called a muddle-headed person “a 
genius spoiled in the making,” and de- 
clared that “all eminently muddle-head- 
ed persons have the temperament of 
genius.” 

But whatever the origin of genius and 
insanity, and whatever their relationship, 
we shall continue to apply the pragmatic 
test and judge them by their fruits. 
Whenever an individual produces works 
of extraordinary quality or value to so- 
ciety, we shall call him a genius, and re- 
ward him as such; whenever his works 
are valueless or destructive, and he him- 
self unable to maintain himself in society 
according to the standards of his group, 
we shall call him insane and treat him 
accordingly. Science and common sense 
are here one. 


take ne 
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T THIS par- 

ticular time, 

when there is a 

rapidly grow- 

ing interest in 

the relation- 

ship between 

legal problems 

and mental ab- 

normality, it may be well to call attention 

strongly to certain fundamentals for the 
interpretation of this relationship. 

In the first place, in order that the 
discussion may be so far clarified, let us 
have understanding of what some terms 
concerning mental abnormality really 
mean. Under the head of mental ab- 
normality we have two main groups: 
(A) mental defect, (B) mental disease, 
or insanity. Whatever is meant by the 
words “insane,” “lunatic,” “idiot,” etc., 
under the law, the fact is the terms have 
very definite meanings to medical men 
and psychologists, which are not always 
equivalent to the meanings given the 
terms in legal terminology. There is a 
vast difference between the two classes,— 
an essential difference. Undoubtedly the 
best definition that has yet been offered 
for the mentally defective class, that 
which we here in America have called 
the feebleminded, has been given in the 
report of the British Royal Commission. 
The feebleminded are those suffering 
from a state of mental defect “from birth 
or from an early age, due to incomplete 
cerebral development, in consequence of 
which the person affected is unable to 
perform his duties as a member of society 
in the position of life to which he was 
born.” 


A defect is an entirely different thing 
from a disease. To be sure, a disease 
may arise upon a condition of primary 
defect, but the fact is that many insane 
people were early not at all regarded as 
defectives. A pathological state has su- 
pervened, and thrown the mind into dis- 
order. From such a pathological condi- 
tion there may be recovery; there is 
never eradication of a defect. 

Besides these main distinctions, which 
will be helpful for us to keep in mind, 
there are other sub-classifications that 
should be generally known. 

In the first place, mental disease, or 
insanity, includes disorders of many 
kinds. To say that a person is insane 
means almost nothing from a diagnostic 
or prognostic standpoint; it may be an 
incurable case, or it may be well in a 
week or two, according to the nature of 
the bodily disease or poison or stress 
which has caused the abnormal mental 
manifestations. The trouble is not 


“named, then, by calling it insanity. 


Under the head of mental defect or 
feeblemindedness, for the purposes of 
this paper, there need only be considered 
the three grades, which are arbitrarily 
distinguished, but which ring so true for 
practical classification that they are in 
general use. There are the idiots, those 
of mentality lower than two or three 
years, those who are unable to guard 
themselves against common physical 
dangers. Then there are the imbeciles, 
those of from two to seven years of 
mental age, individuals who are unable 
to earn their own living, but capable of 
guarding themselves against common 
physical dangers. The highest grade 
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consists of the morons, those of mental 
age from seven to, perhaps, twelve years, 
those capable of earning a living under 
favorable circumstances, particularly 
when under absolute direction, but in- 
capable of competing on equal terms with 
their normal fellows, or of managing 
themselves and their affairs with ordi- 
nary prudence. 

The last paragraph gives us a fairly 
adequate statement ; it combines the wis- 
dom of the British Royal Association’s 
definitions with the attempt at classifica- 
tion according to tests as accredited by 
the American Association for the Study 
of the Feebleminded. The main ques- 
tion concerns itself with the upper limit 
of the morons, since norms have not been 
worked out on the general population 
sufficiently to make us satisfied with the 
usual tests, including the Binet tests, for 
these age levels. We doubt if these offer 
an adequate criterion of the mentality 
that is sufficient to enable one to get along 
all right under simpler living conditions. 
Those of us who are engaged in active 
court work are, many of us, not at all in- 
clined to commit to an institution for the 
feebleminded because the alleged norms 
for twelve years are not passed. Years 
of work are yet necessary to establish the 
upper limits of feeblemindedness, but no 
one can doubt the value of many tests 
which are now known to be applicable in 
diagnosis of mentality levels up to about 
ten years. At present it is much the 
safest, even in diagnosing adults, to use 
the ten year level as a criterion of mental 
defect, and to demand, in the case of an 
older child, that there shall be at least 
four years of retardation before legal 
commitment. 

So far as determining years of mental 
age in terms of so many tenths and fifths 
of a year, of course common sense will 
indicate the sheer folly of this, since 
many mental abilities cannot be standard- 
ized or measured in anything approach- 
ing such fineness of discrimination. 

Then any stating of mental backward- 
ness according to the difference between 
the mental age and the chronological age, 
when the subject is over fifteen or sixteen 
years, is easily reducible to an absurd- 
ity. The moron of fifty might thus be 
considered as forty years retarded. It is 
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_ only safe to say that such an individual 


has a mentality, in some respects, on a 
par with a ten-year-old child; that is 
absolutely all that is fair for one to state. 

Ultimately, no doubt, the newer at- 
tempt to evaluate mental defectives ac- 
cording to the percentage basis—saying 
that they can do 90 per cent of what the 
lowest grade of socially successful people 
are able to do, or 75 or 50 per cent—will 
win the day; but for this purpose there 
must be used a much wider range of 
tests than are given under the Binet sys- 
tem, where only a few abilities are 
gauged., 

Then, another most important consid- 
eration for legal purposes is whether the 
Binet system measures adequately what 
is gained from world experience. Sure- 
ly, no one can believe that a twenty-year- 
old boy who has been knocking around 
the world, and partially, at least, making 
his own way, knows no more than the 
nine-year-old child upon whose level he is 
placed because he can only pass the eight- 
year Binet tests. A case in point came to 
our attention recently. A young murder- 
er was examined, and said to be less than 
eight years old mentally. The estimation 
was made entirely by the Binet tests. 
Now, it so happened that his life history 
was worked up and placed before us. 
From it we ascertained that this boy had 
held three positions, each for at least six 
months, and that he had earned in these 
positions from eight to twelve dollars a 
week, and was regarded by one employer, 
for whom he had long worked, as the 
best delivery boy he had in the service. 
Now, does this sound like the perform- 
ance of’an eight-year-old boy, or even 
a twelve-year-old boy as seen in ord- 
inary circumstances? Which would 
be the better gauge of his capability and 
his responsibility, and which might agree 
better with his capacity for distinguish- 
ing right and wrong,—his capabilities as 
demonstrated under the conditions of 
employment, or his reactions to the set 
questionnaire of the Binet method? 

Let no one mistake my point. I have 
not in mind the decrying of the Binet 
method, or of other means of measuring 
intelligence. We have for years found 
these methods vital for our work, but 
there must be added to such estimates 
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the findings obtained from social history, 
and our opinions must be continually 
tempered by the dictates of common 
sense. 

Interpretations, careful and sane, of all 
results of tests must be a part of all 
sizing-up of any individual by medico- 
psychological methods. We could illus- 
trate at great length the several points 
which we have been taught by experience 
as coming under the head of interpreta- 
tion. First, we would warn against ex- 
amination of individuals under emotional 
conditions, particularly at court time. 
We have seen faulty diagnoses made, 
over and over, individuals called sub- 
normal because various tests were not 
passed, when, as a matter of fact, they 
were under such stress of feeling that 
their best activities were largely inhibit- 
ed. We have seen cases where the find- 
ings a few days later graded the subject 
years higher. Does any one doubt the 
inhibitory effect of fatigue, of fear, and 
sometimes of excitement? Why should 
we expect subjects, a witness or particu- 
larly an accused person, to do justice to 
themselves on the mental examination 
under such stress? 

Another point concerns itself with the 
question of simulation. This, also, has 
been observed by us in many cases. A 
psychologist goes through an institution, 
and some in it think that there may be 
an advantage accruing to them through 
making themselves out simple-minded in- 
dividuals. We have elaborately studied 
several who had taken this point of view, 
and the joke of it was, they had ac- 
complished their purpose, for they had 
been returned to the court as not suitable 
for the institution. When found to do 
well their explanation was that they had 
purposely failed previously. 

The whole question of what degree of 
mentality is correlated with responsibility 
I frankly find insoluble, except in cases 
where the responsibility or irresponsibili- 
ty is obvious to everyone. The idea that 


the on-coming of responsibility can be 
placed at an age level I do not agree to, 
since I actually find such huge differences 
in ethical apperceptions between children 
of different temperaments, traits, and up- 





Case and Comment 












bringing, entirely apart from the ques- 
tion of mental ability as established by 
intelligence tests. The statement of a re- 
cent author that persons under twelve do 
not know much about, right and wrong is 
certainly not in accord with human ex- 
perience. As I heard a learned judge 
say the other day of his own childhood, 
when reviewing a case, “I certainly knew 
that such an act as this was wrong before 
I was anything like ten years old.” It is 
sheer assumption to generalize that re- 
sponsibility is correlated with any well- 
marked dividing line of reaction to intel- 
ligence tests. As Professor Gault says 
in a recent review of Goddard’s work on 
the “Criminal Imbecile,” “It is stranger 
still when we hear this same psychologist 
saying that he (the murderer, Jean 
Gianini) did not know the nature and 
quality of his act, because such knowl- 
edge implies reasoning, and reasoning is 
not to be found among persons whose 
mental age is below twelve.” 

It is not breaking faith with our utmost 
conviction that psychology, and particu- 
larly medicopsychology, is entering the 
arena as a most valuable handmaiden to 
the law, when we assert that the psychol- 
ogist’s work is extremely new, and needs 
ever the most careful and critical inter- 
pretation, particularly in the light of com- 
mon-sense observations of an individual’s 
reactions to other social situations than 
those of laboratory tests. When tests 
covering a wide range are done well, 
there may be still a question of the mild 
psychopathic conditions and constitu- 
tional inferiorities which are significant 
for students of conduct. If, however, 
tests are not passed to the normal level, 
the burden of proof is on the psycholo- 
gist to show that these results are in the 
highest degree of probability representa- 
tive of the individual’s best efforts, and 
accord with his social career and social 
possibilities. 


Rua: HeQ, 
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BY FREDERICK A. FENNING, LL. M. 
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S WARDS of 
the courts, the 
insane have 
long been en- 
titled to the 
courts’ protec- 
tion, but in 
giving this 
protection the 

courts have of necessity been restricted 
by the laws pertaining to this particular 
branch of their jurisdiction. And so it 


is that while the courts have uniformly 
had, certainly within recent times, a hu- 
mane regard for these unfortunates, they 
have been unable to go beyond certain 


restrictions and limitations, due to the 
absence on the statute books of laws 
which would be of material benefit to the 
insane. So many laws have been de- 
manded for the welfare and the protec- 
tion of the general government and of 
the state governments, as well as for the 
great body of the people, that legislation 
which seems to apply almost wholly to a 
single class such as the insane has been 
postponed, put aside and overlooked, and 
many, many other matters have been 
given preference. The demands of the 
people, however, are not forever limited 
to their own personal desires, and the 
public voice now and again is lifted in 
positive note in behalf of general move- 
ments that we have come to call “re- 
forms.” Such demands of the numer- 
ical strength of the people come in what 
may be described as waves of sentiment 
and protest. Always a few with far vi- 
sion, or a few having deep personal in- 
terest, will labor along lines which seem 
to promise a betterment of conditions, 
and now and again these efforts receive 
the stimulus and the attendant support 
of the great mass who seemingly have 


been indifferent. Legislation respecting 
the insane is usually enacted in response 
to a more or less insistent public demand. 

For very many years the great body 
of our people was apparently satisfied to 
have the courts take care of the insane 
and their property without regard to the 
restrictions under which the judicial of- 
ficers were obliged to discharge these 
duties. It was sufficient that methods 
were provided for taking into custody 
one who might do physical violence to 
himself or to others, to commit him to 
an institution, and to conserve his estate. 
Not much attention was paid to the man- 
ner of taking into custody, the means of 
removal, or the character, the equipment, 
or the scientific standing of the institu- 
tion in which the patient was to be re- 
strained. In some jurisdictions, at least, 
the conservation of the estates of the in- 
sane was surrounded by safeguards 
which did not always provide that com- 
plete security which was due the incom- 
petents. 

Towards the latter part of the last 
century we experienced one of the waves 
of public demand for more humane laws 
relating to the insane, and in many of the 
states there was legislation not only mak- 
ing it possible for the courts to do many 
things which theretofore they were with- 
out authority to insist upon, but making 
it compulsory that certain rights and 
privileges be accorded the insane. Dur- 
ing this same period great advances were 
made in the field of psychiatry, probably 
proportionately greater than in any other 
field of medicine, and so it was but nat- 
ural that medical men should have in- 
spired much of the legislation for the 
betterment of the unfortunates having 
mental disorders. Medical societies dis- 
cussed what was termed the difference 
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betwen the medical and the legal views, 
boards of charities called attention to the 
need of more humane legal methods of 
dealing with this class of patients, and 
organizations such as the societies for 
mental hygiene were organized and pro- 
ceeded actively with their undertakings. 
Physicians became 
insistent for what 
they denominated 
“the hospital con- 
ception,” and 
which means to the 
layman that first, 
last, and all the 
time he should re- 
gard the insane 
man as a sick per- 
son in need of 
treatment. The in- 
terest of the people 
was attracted, to 
some degree, by 
the representations 
that the future 
welfare of the race 
depended to an ap- 
preciable extent 
upon the care and 
attention paid to 
the insane, and the 
eugenics propagan- 
da was in part re- 
sponsible for the | 
enlivened interest 
displayed by the 

public. Primarily, 

however, it was the needs of the insane 
and the desire to better their condition 
that caused the public demands. Again, 
the legislators in many states responded, 
and laws were passed showing a legisla- 
tive appreciation of the medical view 
point, and making it possible for the 
courts to conform the law processes to 
the medical aspects of the problem. 

One of the most notable instances of 
advanced legislation with respect to this 
subject was the enactment of laws pro- 
viding for what is known as the volun- 
tary commitment of the insane. These 
laws make it possible for a person suf- 
fering from mental disorder to enter a 
hospital for the insane and receive treat- 
ment, with very nearly the same facility 
that a sick man enters a general hospital. 
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At first the objection was raised that an 
insane man could not be permitted to 
sign away his liberty by making applica- 
tion for admission to a hospital for the 
insane. This was met by the law con- 
taining a saving clause whereby the 
patient reserved the right to demand his 
liberty on notice, 
varying in the dif- 
ferent states, but 
usually about three 
days. The wis- 
dom of these laws 
has been abundant- 
ly established, and 
in one well-known 
institution a recent 
report showed 45 
per cent of its ad- 
missions as volun- 
tary. It is not a 
rarity, on the other 
hand it is a com- 
mon experience, 
that patients suf- 
fering from cer- 
tain types of men- 
tal disease are 
keenly aware of 
their need of treat- 
ment. Further- 
more, and here is 
the crux of the 
whole matter, these 
are the cases in 
which there is a 
good hope of re- 
covery. And so the voluntary commit- 
ment Iaws have paved the way for early 
treatment in such cases, the patients have 
been saved the disastrous effect of the 
excitement of court proceedings, and 
they and their relatives have been saved 
from a publicity which serves no real 
good. Not only do voluntary commit- 
ment laws render it simple for a mental 
patient to obtain treatment, and make it 
possible for him to obtain such treatment 
without undue publicity, but they also 
serve the welfare of the patient when it 
comes time for his discharge from the in- 
stitution by reason of recovery. If there 
has never been a formal adjudication, of 
course it is unnecessary to have court 
proceedings for the purpose of securing 
an order declaring restoration to reason, 
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and the discharge from the institution 
comes with the same facility as the ad- 
mission for treatment. Unfortunately 
such laws have not been passed in every 
jurisdiction, but the influence of this leg- 
islation, as it has been adopted by what 
may be termed more enlightened states, 
is having its effect, and voluntary com- 
mitment laws may within reason be ex- 
pected throughout the country - within 
the next decade. 

The general government is far behind 
many of the states as regards voluntary 
admissions. The United States has had 
in the suburbs of Washington for the 
past sixty years an institution for the in- 
sane that ranks with the best in the 
world. Its record for humane treatment 
and scientific research is known through- 
out this country and by neurologists and 
psychiatrists beyond the seas. Organ- 
ized primarily for the insane of the Army 
and Navy, it is also the institution that 
cares for the insane of the District of 
Columbia. The Congress thus far has 
failed to make any provision for the ad- 
mission of patients from the Capital, ex- 
cept they go through an antediluvian 
process of a jury commitment, a jury 
composed of men who know nothing of 
mental disorder, and the only qualifica- 
tion of its members being that they are 
“twelve good men and true.” Happily, 
however, a bill is now pending in the 
Congress (H. R. 11,083), which, when 
passed, will open the doors of this great 
institution to the men and women who 
know their need for treatment, without 
requiring a jury commitment and with- 
out requiring, in fact, any court proceed- 
ing. This bill was introduced February 
8th of this year by Congressman Barch- 
feld, of Pennsylvania, and here again 
credit must be given to the medical pro- 
fession, for in civil life Congressman 
Barchfeld is a physician in active prac- 
tice. 

The Congress also has before it an- 
other bill (H. R. 13,666, introduced 
March 24, 1916, by Congressman Tink- 
ham, of Massachusetts), which provides 
a manner of legal commitment of the 
feeble-minded of the District of Colum- 
bia, so that they may be held in a school 
and home, for their protection, and to 
save the public from the far-reaching 
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consequences of the multiplication of de- 
fectives. This measure is patterned 
largely after the Illinois act of 1915. 

In some jurisdictions the taking into 
custody of the man supposed to be of 
unsound mind has been made a function 
of the health authorities, such authorities 
being clothed with sufficient police pow- 
er to enable them fully to perform these 
duties. This is in keeping not only with 
the theory that the insane person is a 
sick person, and not a criminal, but is a 
recognition of the fact that the first deal- 
ings with the disordered mind are of the 
most profound importance, and that 
future ministrations will be inestimably 
helped or hopelessly retarded by the na- 
ture of the attention and direction given 
the patient in the early stage of his ill- 
ness. Many states provide for hearings 
before the court alone, or before the 
court and a commission of medical 
men,—this taking the place of the old 
practice of having a hearing before a 


‘jury. This one change alone has gone 


a great way in removing all sugges- 
tion of a criminal proceeding and a 
trial. Under the newer method the pro- 
ceeding has come to be known as a hear- 
ing, and this is exactly as it should be. 

In many states, provision has been 
made in recent years to the effect that 
females who have been adjudged insane 
must be accompanied to the institutions 
by female attendants. 

Legislation of the nature as indicated 
served not only to permit of better meth- 
ods of judicial procedure, but it quick- 
ened the appreciation of the courts with 
respect to the conservation of property 
rights ; and through the medium of rules 
of court there has been in many jurisdic- 
tions a decided strengthening of the pro- 
tection which it is incumbent upon the 
courts to provide for the property of per- 
sons non compos. These rules have cov- 
ered in positive form what ofttimes 
existed in name only, such as the require- 
ment of sufficient bonds, submission and 
auditing of accounts at fixed periods, 
examination of assets, investment of 
funds in highgrade approved securities. 
Three cardinal requirements that have 
come to be insisted upon are that the 
funds of a mental patient shall be used 
for his comfort, his proper support, and 
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his pleasure; that his funds shall, with- 
in reason and the limitations of his 
purse, be used for those purposes for 
which he himself would use them were 
he mentally competent ; and, finally, that 
his estate be managed with the prospect 
ever in view of his recovery and his abil- 
ity to resume the management of his own 
affairs. By the adoption and enforce- 
ment of such rules, the courts have 
served notice of their power and their 
intention to safeguard property rights. 
This may have a deterrent effect upon 
some who might be tempted to take ad- 
vantage of the insane. It assuredly is a 
consolation to those financially depend- 
ent upon the mentally afflicted. 

These changes illustrate the altered 
view point respecting the insane. The 
members of the medical profession and 
the laymen who have co-operated have 
brought the public and the legislators to 
see the problem in a different light, and 
the legislation that has been the out- 
growth of this public sentiment is hav-' 
ing its beneficial effect upon the insane. 
Sometimes the zeal of the social worker 
has led him rather far afield, and in- 
tensely radical measures have been se- 
riously agitated, notably the plan for 
sterilization of epileptics and feeblemind- 
ed. In a few instances laws providing 
for this operation—by various methods 
—have been passed by state legislatures, 
the courts in some instances sustaining 
the objection of unconstitutionality with 
respect to such laws. It is here that the 
social workers have been willing and 


anxious to go where careful and far-see- 
ing medical men have feared to tread. 
Medical societies have not favored the 
mutilation of the human being, and have 
not gone on record as indulging the be- 
lief that there is no hope for the mental 
defective. Our duty to the insane is to 
regard them as sick persons in need of 
treatment, to favor them in every pos- 
sible manner within the wide latitude of 
laws of broad scope, forever keeping in 
mind that with respect to mental disease 
there is abundant authority for the ap- 
plication of the adage, “While there is 
life, there is hope.” The forward strides 
along all lines of medical endeavor, of 
which we have been witnesses in recent 
years, must confirm us in the faith that 
a liberal guarding and directing of the 
insane, in conjunction with the increase 
of knowledge of medical men skilled in 
this branch of their profession, will be 
rewarded to the lasting benefit of those 
afflicted with mental disorder, and to the 
welfare of the great body social. Mean- 
while, the lawmakers are giving us im- 
proved methods of handling the legal 
problems, and the courts are discharging 
their duties with respect to the insane 
under more favorable conditions and 
with greater appreciation of the real 
needs of this unfortunate class. 


Freedom 


There is only one cure for evils which newly acquired freedom produces, 


and that cure is freedom. 


hen a prisoner first leaves his cell he cannot 


bear the light of day. He is unable to discriminate colors or recognize 
faces. The remedy is to accustom him to the rays of the sun. 


The blaze of truth and liberty may at first puzzle and bewilder nations 
which have become half blind in the house of bondage. But let them gaze 
on and they will soon be able to bear it. In a few years men learn to reason. 


The extreme violence of opinions subsides. Honest theories correct each 
other. The scattered elements of truth cease to contend and begin to coalesce. 
And at length a system of justice and order is educed out of the chaos. 

any politicians of our time are in the habit of laying it down as a 
self-evident proposition that no people ought to be free till they are fit to 
use their freedom. The maxim is worthy of the fool in the old story who 
resolved not to go into water till he had learned to swim. ‘If men are to 
wait for liberty till they become wise and good in slavery they may indeed 


wait forever.—Lord Macauley. 
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HE medical 
man and the 
lawyer look 
upon the in- 
sanities and 
the insane per- 
son from en- 
tirely distinct 
perspectives. 
It shall be my attempt to give, from the 

medical view point only, the most ad- 
vanced conception of the condition of 
persons ordinarily called insane persons. 

There are 187,791 inmates in the pub- 
lic hospitals for the insane in the United 
States. About 61,000 are annually com- 
mitted. A few of these patients are dis- 
charged as recovered, a somewhat larger 
proportion are discharged as improved 
or as unimproved, and a still larger pro- 
portion are reported dead. 

In the year 1910 the age of the 61,000 
patients on admission in each decade of 
life, from the second to the sixth, was 
(2) five per centum, (3) twenty per 
centum, (4) twenty-one per centum, (5) 
fourteen per centum, and (6) ten per 
centum. 

At the present time the admissions are 
made without any attempt at diagnosis. 
Generally during the month or two fol- 
lowing commitment some sort of diag- 
nosis is made and attached to the ad- 
mission sheet. In the state of Ohio, 
with 21,667 patients in the state hospitals 
in 1914, 3,438 were admitted during that 
year. Of these, 336 were diagnosed as 
general paresis, 296 alcoholic psychosis, 
768 manic depressive insanity, and 670 
dementia precox. 

These diagnoses have little scientific 
value except in the cases of general 
paresis. In this condition the patient 
shows evidence of a syphilitic involve- 
ment of the brain and cord, which fact is 
evidenced by a number of chemical and 
serologic tests that can, like every other 





scientific fact, be demonstrated ad libi- 
tum. The blood and the cerebrospinal 
fluid are examined by means of the Was- 
sermann reaction. They generally give 
a positive indication of syphilis. The 
cell count of the cerebrospinal fluid and 
its colloidal condition fix, beyond any 
possible dispute, the diagnosis, even very 
early in the disease. This manifesta- 
tion should not be called an insanity at 
all, but simply a- syphilitic process in 
which mental symptoms predominate. 
The life of a case of general paresis 
after diagnosis is short, averaging less 
than three years. Our knowledge of the 
methods of diagnosing general paresis is 
too recent to afford statistics upon which 
to base the result of vigorous anti- 
syphilitic treatment. We know, how- 
ever, that exceptional cases have made 
marvelous recoveries, and seem to be so 
well in mind and body that we can hard- 
ly deny them the privileges of a free so- 
cial life in the world outside of the 
asylum. 

There is another accurately diagnosed 
group of patients admitted to the hos- 
pitals for the insane, who make up a 
small and regular proportion of admis- 
sions. These are the senile patients, 
suffering for the most part from old age 
and arteriosclerosis. In their hospital 
life they average a few years more than 
the general paretics. Many of them re- 
cover with proper treatment, and die 
happily at home a few years later. 

There is a distinct but small group of 
psychoses or insanities coming on after 
an excessive or even after a moderate 
use of alcohol or other intoxicants. The 
diagnosis is often difficult. A portion 
of these die during the first few months 
after admission, and the remainder re- 
cover with permanent defects, both 
mental and physical (e. g., Korsakow’s 
psychosis). 

These three groups of insanities are 
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practically the only ones in which a diag- 
nosis is now made in the hospitals for 


the insane, with any such certainty as a 
diagnosis is made in cases of pneumonia, 
typhoid fever, pernicious anemia, or 
smallpox in a general hospital. In more 
than nine tenths of the hospitals for the 
insane in the United States, the diagnosis 
of other forms of insanity, such as 
manic-depressive insanity and dementia 
precox, even after weeks and months of 
observation, is no more certain than was 
the diagnosis of typhoid fever or malaria 
in the hospitals of the world a hundred 
years ago. There are no physical, chem- 
ical, biochemical, or serological tests by 
which we may characterize the patients 
in the manic-depressive group. They 
are, however, the most numerous, the 
most troublesome, and the most hopeful 
of recovery of all the insane. The popu- 
lar idea that insanity is determined by 
conduct, by character, and by anamnesis 
still prevails; so far as the manic-depres- 
sive group is concerned, even among the 
alienists themselves. 

During the past four years a number 
of discoveries have been made, and a 
number of serologic, biochemical, and 


pharmacologic tests instituted, that com- 
pletely separate the patients in the de- 
mentia precox group from all other in- 
sane persons. While the bulk of these 
patients are youthful, in some of them 
the disease has come on so insidiously 
that they are not remanded to hospital 
life until after maturity. They can, 
however, be depended upon to present 
the following symptoms quite as com- 
pletely as cases present a typical picture 
in typhoid or smallpox. 

The patient has a low blood-pressure, 
110-80, the pupils are dilated, the intra- 
muscular injection of adrenalin does not 
raise the blood-pressure, and generally 
causes it to fall. Adrenalin instilled un- 
der the conjunctiva causes the pupil to 
dilate even in a strong light. There is 
an increase in the red corpuscles above 
the normal five million, even as high as 
eight million, while the white corpuscles 
fall below the normal of seven thousand. 
With each indication of mental improve- 
ment both the red and the white cor- 
puscles show a tendency to approach the 
normal. If a test-meal consisting of 
barium and buttermilk is given, it can be 
seen by the X-rays to pass the stomach 
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and the small intestines within a normal 
period of six hours, but it rarely leaves 
the cecum and proximal colon in less 
than fifty-four hours, and sometimes is 
delayed there for five days. The serum 
of the blood of dementia precox patients 
contains an enzyme or ferment which 
catabolizes or dissolves the albumin of 
the testicle or ovary (according to the 
sex), the cerebral-cortex, and, frequent- 
ly, other organ albumins (1. e., the Ab- 
derhalden reaction). 

Of all the inhabitants of the institu- 
tions for the insane the dementia precox 
patients are the most numerous, though 
they make up less than twenty per cent- 
um of the admissions. While only about 
15,000 of these young persons are ad- 
mitted to the public institutions of the 
United States each year, their death rate 
after the first year or two is so low that 
in the state of New York, for an ex- 
ample, their average term of confine- 
ment is fifteen years. We can safely 
say that there are 120,000 such patients 
in the public hospitals of the United 
States. Probably there are half as many 
more in private institutions and in home 
custody. The dementia precox problem 
is without doubt, from a numerical, from 
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an economic, and from a social view 
point ‘the most important medical prob- 
lem of the day. It far outweighs the 
pellagra problem, which is receiving mu- 
nificent attention both from the public 
purse and from private endowments. 
Not less than sixty per centum of the 
total expenditures for the insane in the 
United States to-day are consumed in a 
custody of dementia precox patients, and 
that too, without any hope for or effort 
at cure. Psychiatrists are strangely pes- 
simistic of this condition. They frankly 
assert that none of these patients re- 
cover. 

As one of the medical men who be- 
lieve that all insanities are but the mental 
manifestations of a physical disease, I 
beg the legal profession to co-operate 
with an optimistic, scientific minority of 
medical men, in encouraging research in- 
to the causes of the diseases, the mental 
symptoms of which bring, sooner or 
later, one out of every 500 citizens of the 
United States under legal restraint as 
“lunatics.” We are grateful to the leg- 
islators and statute makers for removing 
the misleading and mystically presump- 
tuous title “lunatics” from many of our 
hospitals and asylums, from most of our 
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statutes, and from our last legal par- 
lance. We wish the legal profession to 
help us niake these institutions places for 
study aiiua cure. The insanities do not 
come from the moon, and it is not con- 
sistent with modern science to legally 
condemn a sick person to a prison in 
which there are no facilities for scientific 
study and rational treatment. We have 
changed the names of our institutions 
from “lunatic asylums” to “Hospitals for 
the Insane,” or, in an over-sensitive if 
not sentimental attitude, we have made 
some of them “State Hospitals.” As a 
matter of fact they are hospitals only in 
name. There are not as many physi- 
cians in attendance upon the 187,791 in- 
sane people in the 245 public hospitals 
for the insane in the United States as 
there are in the healthiest city of an 
equal population in any part of the civil- 
ized world. 

To a medical man the commitment of 
an insane person by legal processes is as 
antiquated and barbarous as the term 
“asylum” or the term “lunatic” itself. 
When insanity was looked upon as a 
curse from God or as one of the machin- 
ations of the devil, legal commitment 
could be tolerated. To those of us who 
believe that the insane are sick, the serv- 
ing upon such a person of legal papers, 
the bringing of a maniac or a mute into 
court before a judge, a jury, or a com- 
mission, is not only irrational, but cruel, 
dangerous, and farcical. In my own ex- 
perience I have seen this legal require- 
ment compass the death of at least three 
patients beyond any peradventure, and 
scandalize a _ well-intentioned service. 
The worst abuses of our institutions for 
the insane are the direct result of the 
requirements of an anachronous legal 
commitment. 

It is absurd to suppose that any large 
proportion of the insane are dangerous 
citizens at any time during their sickness. 
The farcical “commitment” cannot be 
based on the need of protecting the sane. 
Those patients that are dangerous are 
easily recognized as such, and might 
well be segregated for the safety of un- 
committed citizens and of harmless in- 
sane and sick persons. The public and 
the legal profession have an exaggerated 
notion as to the number of persons who 
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need legal restraint, the extent of the 
physical restraint which is necessary, 
and the conditions under which such re- 
straint should be utilized. There can be 
no doubt that we go to bed every night 
with more dangerous people walking the 
streets for lack of a place to sleep than 
there are “dangerous lunatics” commit- 
ted in all of our public institutions. 
Many an uncommitted but distracted 
person, as he feels the tumult of intoxi- 
cation within him, recognizes the fact 
that he is sick, on the verge of frenzy, 
and that he is likely at any moment to 
commit a crime. In a more highly or- 
ganized society there will be an “open 
door” at every general hospital, as there 
is now in Albany, New York, which the 
sick and distracted one may enter volun- 
tarily, informally, and without restraint, 
get into a bath, take an eliminative 
draught, have the quiet and the psychic 
stimulus of understanding and sympa- 
thetic surroundings. The expense of 
the permanent custody, of the legal ma- 
chinery of commitment, and of the prose- 
cution of crimes committed in delirium, 
would support an adequate number of 
such psychopathic hospitals attached to 
most large private hospitals in the 
country. 

It is extremely unfortunate that out- 
side of Albany, Boston, and two or three 
other cities, there exists no “open door” 
to the delirious, the insane, or the dis- 
turbed patient. There is no institution, 
in Chicago for example, except the Psy- 
chopathic Hospital, which will admit an 
insane patient, and that institution has 
locked doors, barred windows, and no 
all-night bath service, where a patient 
who feels that he is losing his mind may 
enter and know that he can leave the 
next morning without coming before a 
court. This is not a condition due to 
any inherent difficulty in taking care of 
the insane person in general hospitals, 
but it is due to the legal restrictions now 
placed upon the use of restraint any- 
where, except in the police stations and 
hospitals for the insane. 

Recently efforts have been made to 
simplify commitment, but they have not 
been very successful. It is possible that 
the matter must be approached by the 
opening of many psychopathic clinics in 
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different parts of the city and country, 
or for persons of different languages in 
the cities. This is one of the gravest 
and most perplexing matters facing the 
approaching reorganization of society 
forced upon us by the incidents of the 
Great War. 

Those medical men who hold to a dis- 
tinctly mechanistic origin of all the in- 
sanities beg that the insane should be 
treated personally and individually as 
very sick people, suffering, for the most 
part, of unknown and little studied dis- 
eases. We urge that the irrational fear 
and superstitious dread of contact with 
the insane be combated by all educated 
and intelligent individuals. We not 
only object to the terms “lunacy” 
and “insanity,” but we beg that all 
legal considerations offered to other 
sick people be granted to the insane. 
During the past winter, for example, 


a bill (H. R. 8352) has been intro- 
duced into the Senate and the House, 
providing for national care of such tu- 
berculous patients as have lost evidence 
of local citizenship. The tossing about 
of insane persons between officers of 
various states has long been scandalous, 
as well as cruel and inhuman. While 
we support the objects of the bill re- 
ferred to, we object to special legisla- 
tion for people sick with tuberculosis, 
and urge that concessions to the rational 
tuberculous be granted to all sick per- 
sons, though they have been legally de- 
clared insane. 

It is not because we, as medical men, 
are jealous of the interference of the 
courts with the sick that we object to 
“commitment,” but it is because commit- 
ment too often steps in the way of last 
hope of recovery. 
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NTEDATING the 

Baconian contro- 

versy by fifty- 

eight years, and 

so intimately con- 

nected with it that 

each in turn has 

kept the other 

alive, is the ques- 

= tion whether 

Shakespeare was a lawyer. Like the dis- 

pute over the authorship of the plays, it 

has been stigmatized as the most useless 

and unwarranted of mental exercises, 

and heralded as the most pregnant sub- 

ject for literary study and criticism. 

But while the star of the Baconians 

seems definitely to be on the wane, the 

legalists still give out light, and it can 

safely be said of the advocates of both 

theories that they have added to our 

knowledge of that group of plays the 

pre-eminence of which in English litera- 
ture is beyond question. 

The tercentenary of Shakespeare’s 
death is therefore an appropriate time to 
review the literature dealing with the 
legal acquirements of Shakespeare, trac- 
ing it from its beginning in 1790 to the 
present day. To weigh all of the argu- 
ments and evidence of the various writers 
pro and con, attempting to reach a con- 
clusion and thus inviting an answer, is 
not. the purpose of this article. The 
hope is rather, standing on neutral 
ground, to map out the controversy as 
shown in a selection of books and maga- 
zine articles, leaving the contestants to 
pursue their own particular kind of war- 
fare. 

It will be seen that here we find law- 
yer against litterateur, as well as revolu- 
tion within each camp. It is a battle of 


* Reprinted by permission from the New 
York Sun, April 16, 1916. 


knowledge in which the lawyer renders a 
judgment on legal grounds only to be 
controverted by the literary man, who 
says that the lawyer speaks with no au- 
thority because he knows no literature. 
But the literary man will not let the law 
alone, and attempting to answer the ar- 
guments based on it is met by the asser- 
tion, You know no law. While this is 
going on the historian says of one or 
both, You speak as a child, because you 
do not know life as it was in the days of 
Elizabeth, Bacon, and Shakespeare. 
The suggestion that Shakespeare had 
been trained in the law was first made by 
Edmund Malone, himself a barrister, in 
his first edition of Shakespeare’s works 
published in 1790, in the following 


words: 


“The comprehensive mind of our poet 
embraced almost every object of nature, 
every trade, every art, the manners of 
every description of men and the general 
language of almost every profession ; but 
his knowledge of legal terms is not such 
as might be acquired by the casual ob- 
servation of even his all comprehending 
mind; it has the appearance of technical 
skill, and he is so fond of displaying it on 
all occasions that I suspect he was early 
initiated in at least the forms of law and 
was employed while he remained at 
Stratford in the office of some country 
attorney who was at the same time a 
petty conveyancer and perhaps also the 
seneschal of some manor court.” 

This innocent conjecture was used as a 
cudgel against its author following his 
publication in 1796 of an “Exposure of 
the Ireland Forgeries,” an inquiry into 
the authenticity of certain papers attrib- 
uted to Shakespeare. George Chalmers 
took the opposite view of these papers, 


. now known to have been forgeries, and 


in 1797 wrote an “Apology for the Be- 
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lievers in the Shakespeare Papers,” in 
which he thus irrelevantly expresses dis- 
approval of Malone’s suggestion : 

“Mr. Malone places the aspiring poet 
‘in the office of some country attorney, 
or the seneschal of some manor court,’ 
and for this violation of probability he 
produces many passages from his dramas 
to evince Shakespeare’s technical skill in 
the forms of law. But was it 
not the practice of the times for other 
makers, like the bees tolling from every 
flower the virtuous sweets, to gather 
from the thistles of the law the sweetest 
honey? 8 

“No; such an intellect, when em- 
ployed on the drudgery of a wool stapler, 
who had been high bailiff of Stratford- 
upon-Avon, might have derived all that 
was necessary from a very few books: 
from Totell’s Presidents, 1572; from 
Pulton’s Statutes, 1578, and from the 
Lawier’s Logike, 1588. It is one of the 
axioms of the Flores Regii, that to an- 
swer an improbable imagination is to 
fight against a vanishing shadow.” 

Chalmers returned to the charge in his 
“Supplemental Apology,” published in 
1799, and thus started the controversy 
well on its way. The subject did not, 
however, attract much attention until the 
middle of the last century, when two 
English lawyers almost simultaneously 
employed their legal acumen in support 
of Malone’s theory. 

In the first week of August, 1858, Wil- 
liam L. Rushton, a Liverpool attorney, 
published a little book of fifty pages en- 
titled “Shakespeare a Lawyer” (Liver- 
pool, Webb & Hunt). It was an at- 
tempt to explain certain obscure legal 
passages of Shakespeare and to show 
that he had acquired a general knowledge 
of the principles and practices of the law 
of real property, of the common law and 
the criminal law, that he was familiar 
with the exact letter of the statute law, 
and that he used law terms correctly. 
He concluded that Shakespeare’s great 
knowledge of the law could be explained 
on no other theory than that he had 
practical training and experience as a 
lawyer. 

A month and a half after Rushton’s 
book came from the press, and while it 
was being reviewed in the English maga- 
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zines, John, Lord Campbell, Chief Justice 
of the Queen’s Bench, and author of 
“Lives of the Chancellors” and “Lives 
of the Chief Justices,” set pen to paper 
to answer the same question whether 
Shakespeare was ever an attorney’s clerk. 
The result of his study was published on 
January 1, 1859, with the title “Shake- 
speare’s Legal Acquirements considered 
in a letter to J. Payne Collier” (London, 
J. Murray; New York, D. Appleton & 
Co.). 

The dates of the above two books are 
important because Lord Campbell either 
was ignorant of Rushton’s work, or chose 
to disregard it. It was broadly hinted, 
moreover, that Campbell had “robbed a 
mare’s nest,” shielding himself from the 
consequences of this exploit under the 
shadow of his great office. 

Having “a little leisure during this long 
vacation,” writes the Lord Chief Justice 
to Mr. Collier, “I cannot refuse to com- 
municate to you my sentiments upon the 
subject, and I shall be happy if, from my 
professional knowledge and experience, I 
can afford you any information or throw 
out any hints which may be useful to you 
hereafter.” 

He is all the more willing to accept the 
task, he says, as it will for a while drive 
from his mind the recollection of the 
wranglings of Westminster Hall. Since 
Campbell’s work is the first to contain an 
elaborate discussion of the claims of 
Shakespeare to be ranked as a lawyer, 
and since his work is most often quoted, it 
will be necessary to outline his argument. 

He sets about discovering how Shake- 
speare was employed between 1579, 
“when he most likely left school,” until 
1586, when he is supposed to have gone 
to London. He finds no record whatso- 
ever of this period, but by a process of 
elimination comes to a consideration of 
the probability of his having been em- 
ployed as an attorney’s clerk. He finds 
“no established fact with which this 
supposition is inconsistent” and he 
produces in support of this theory one 
bit of evidence drawn from a later pe- 
riod. He quotes from “An Epistle to the 
Gentlemen Students of the Two Univer- 
sities” by Thomas Nashe, 1589, in which 
the latter inveighs against “shifting com- 
panions” who “leave the trade of Nover- 
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int,” that is, lawyer, and construct 
“whole Hamlets” from English transla- 
tions of Seneca. 


This attack he conceived to have been 
directed against Shakespeare, who had 
displaced Nashe in popular favor. Camp- 
bell sees a return to the attack in Robert 
Greene’s “Groatsworth of Wit,” 1592, in 
which a rival actor is referred to as a 
“Shake-scene,” and described as “an up- 
start Crow, beautiful with our feathers.” 


“Therefore, my dear Mr. Payne Col- 
lier,” says Lord Campbell, “in support of 
your opinion that Shakespeare had been 
bred to the profession of the law in an at- 
torney’s office, I think you will be justi- 
fied in saying that the fact was asserted 
publicly in Shakespeare’s lifetime by two 
contemporaries of Shakespeare, who 
were engaged in the same pursuits with 
himself, who must have known him well, 
and who were probably acquainted with 
the whole of his career.” 

The bulk of Campbell’s book consists 
of evidence drawn from the plays to cor- 
roborate this statement, and the result of 
this study is put into the following 
words: “Were an issue tried before me 
as Chief Justice at the Warwick assizes 
‘whether William Shakespeare, late of 
Stratford-upon-Avon, gentleman, ever 
was clerk in an attorney’s office in Strat- 
ford-upon-Avon aforesaid,’ I should hold 
that there is evidence to go to the jury in 
support of the affirmative, but I should 
add that the evidence is very far from 
being conclusive.” 

The mere fact that a Lord Chief Jus- 
tice felt the subject to be of sufficient im- 
portance to justify examining the evi- 
dence made it gospel truth for most 
people; but it merely roused the ire of 
one student of Shakespeare. Writing 
anonymously in the Atlantic Monthly 
(July, 1859), Richard Grant White is 
tolerant of Mr. Rushton, but scornfully 
satirical with the Lord Chief Justice. 

His lordship in his introduction had 
expressed a desire to bring about a “fu- 
sion of law and literature,” thus giving 
his reviewer excuse for raillery on a few 
errors of grammar and diction. White 
corrects certain misstatements of fact, 
and examines the evidence which first to 
Malone, then to Rushton, and finally to 
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Campbell had become progressively more 
convincing. 

All had based their contentions on pas- 
sages showing acquaintance with things 
legal, Malone citing 24, Rushton 95, and 
Campbell 160. White’s method was to 
show that the use of legal terms in poetry 
and the drama was not peculiar to Shake- 
speare, although he admits that upon 
Shakespeare’s works there is “a stronge, 
clearer, sharper legal stamp than we can 
detect upon those of any other.” The ar- 
ticle, which began with much spirit, ends 
rather tamely, having proved merely that 
Lord Campbell’s argument was far from 
conclusive, and pointing out the folly of 
discussing a subject to which he had 
just devoted twenty pages. 

The discussion might here have died a 
natural death, leaving everybody free 
without further argument to believe 
Shakespeare a lawyer or a butcher, all 
agreeing, however, that he was a poet. 
Up to this point the argument had been 
something like this: (1) Shakespeare 
wrote the plays; (2) the plays show such 
a knowledge of law as can only be pos- 
sessed by a lawyer ; therefore (3) Shake- 
speare was a lawyer. But now a new 
element entered into the argument. 

The major premise in the syllogism 
was attacked, and it was seriously doubt- 
ed whether Shakespeare was the author 
of the plays. Until a month ago, it was 
supposed that the question had been first 
raised in 1848, when Joseph C. Hart, in 
an account of a voyage to Spain entitled 
“The Romance of Yachting” (New 
York, Harpers), wandering far from his 
subject, discussed Shakespeare’s plays in 
an iconoclastic spirit and concluded with 
the query and assertion, “Who were the 
able literary men who wrote the dramas 
imputed to him? They should 
not be assigned to Shakespeare alone, if 
at all.” But on March 10, 1916, there 
was sold at the Walpole Galleries, New 
York, a hitherto unknown book entitled 
“The Life and Adventures of Common 
Sense: an Historical Allegory” (Lon- 
don, Printed for Montagu Lawrence, 
1769), which apparently places the ori- 
gin of this historic doubt eighty years 
earlier than Hart’s book, and which on 
this account sold for $1,825. It recounts 
that “Wisdom,” supposed to represent 





Was Shakespeare a Lawyer? 


Photo by Horace K. Turner Co., Boston, Masa. 


WILLIAM SHAKESPEARE. 


Bacon, whose name, however, is not used, 
came to London, where he met a “Deer- 
stealer,” who by a trick obtained posses- 
sion of Wisdom’s commonplace book, “in 
which was contained an infinite variety 
of modes and forms, to express all the 
different sentiments of the human mind, 
together with rules for their combina- 
tions and connections upon every subject 
or occasion that might occur in dramatic 
writing. . With these materials and 
with good parts of his own, he com- 
menced play-writer, how he succeeded 
is needless to say, when I tell the reader 
that his name was Shakespeare.” 

The true Bacon-Shakespeare contro- 
versy did not, however, begin until 1852, 
when Miss Delia Bacon reached an inde- 
pendent conclusion, and was at work on 


a book to prove her theory. The first 
chapter appeared in Putnam’s Monthly, 
January, 1856, with the title, “William 
Shakespeare and His Plays; an Inquiry 
Concerning Them,” but publication went 
no further. She did, however, in 1857 
bring out “The Philosophy of the Plays 
of Shakespeare Unfolded” (Boston, 
Ticknor & Fields), in which, to justify 
the system of philosophy which she 
found concealed in the plays, she gave 
to them a plural authorship, excluding 
Shakespeare and emphasizing the part 
contributed by Sir Francis ‘Bacon. 

It will be noticed that this book ap- 
peared just prior to the works of Rush- 
ton and Campbell, although it is men- 
tioned by neither of them, and Miss Ba- 
con took no notice of Malone’s sugges- 








tion. It is evident, however, that her fol- 
lowers had been providentially supplied 
with new ammunition. If it could not be 
proved on Miss Bacon’s theory that 
Shakespeare did not write the plays and 
that Bacon et al. did, the same conclusion 
could be reached on the authority of 
no less a person 
than a Lord Chief 
Justice. There 
was no doubt that 
the writer of the 
plays was unusual- 
ly well versed in 
legal lore, and 
Campbell had 
strained many 
points to account 
tor this. | What 
more simple there- 
fore than the fol- 
lowing: (1) The 
author of the plays 
had such legal 
knowledge as can 
be possessed only 
by a lawyer; (2) 
Shakespeare did 
not have this 
knowledge, while 
Sir Francis Bacon 
was one of the 


time, a Lord Chan- 
cellor in fact, and 
he had, moreover, all the other attri- 
butes of scholarship which can only 
with the greatest difficulty be ascribed 
to Shakespeare; therefore (3) Lord 
Bacon was the author of “Shakespeare’s” 
works. 

Not quite as baldly as this, but with 
fundamentally this reasoning, the new 
logical chain, as will later appear, has 
been made to serve many masters. 
Henceforth the literature of Shake- 
speare’s legalism might be divided into 
two distinct classes, one emanating from 
the “simple legalists” and the other from 
professed Baconians and their opponents. 
To follow the collateral line in detail 
would, however, lead us away from the 
present purpose, which is to give the bib- 
liographic history of Shakespeare the 
lawyer, not Bacon the dramatist. 
Undaunted by the friendly but severe 
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criticism of his first attempt, Rushton 
continued his search for evidence. In 
1860 he published “Shakespeare’s Legal 
Maxims” (London, Longmans) ; in 1869 
“Shakespeare’s Testamentary Language” 
(London, Longmans), containing a com- 
parison of the language of Shakespeare 
with the definitions 
contained in Hen- 
rie Swinburn’s 
“Brief Treatise of 
Testaments and 
Last Willes,’ pub- 
lished in 1590, and 
therefore accessi- 
ble to Shakes- 
peare ; and in 1870 
“Shakespeare _II- 
lustrated by the 
Lex Scripta,” an 
attempt to explain 
obscure passages 
and words in the 
works of Shakes- 
peare by extracts 
from the ancient 
English _ statutes. 
Most of the mate- 
rial in the two lat- 
ter works had been 
previously present- 


for the Study of 
Modern Lan- 
guages. Thus far no prominent Ameri- 
can except White had entered into the 
controversy over Shakespeare’s profes- 
sional antecedents. It is inevitable that 
this restraint could not last. And so we 
find George Wilkes in 1877 devoting a 
chapter of his “Shakespeare From an 
American Point of View” (New York, D. 
Appleton & Co.) to a consideration of the 
“Legal Acquirements of Shakespeare.” 
In it he squarely takes issue with Lord 
Campbell, contending that the plays do 
not in fact show evidence of unusual 
legal learning, certainly not enough to 
justify making Shakespeare over into a 
lawyer or Bacon into a playwright. 
Wilkes was followed in 1883 by Frank- 
lin Fiske Heard, a Boston lawyer, whose 
contribution is entitled “Shakespeare as 
a Lawyer” (Boston, Little, Brown & 
Co.). It adds no new theory and rlo new 
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evidence, but presents the old evidence 
in attractive form. He is, however, an 
undoubted convert to Malone’s sugges- 
tion, and after citing many passages 
from the plays. with notes and comment 
from legal authors, is able to say in his 
introduction, ignoring the conclusions of 
Wilkes, “Authors do not use technical 
terms in the familiar way in which 
Shakespeare speaks of law unless the 
terms really are familiar to them by fre- 
quent use, and we find these terms and 
allusions used by him in an apparently 
unconscious way as the natural turn of 
his thoughts.” 

The next American to take up the 
study of Shakespeare’s legal acquire- 
ments was ex-Governor Cushman K. 
Davis of Minnesota, a lawyer of prom- 
inence. His book entitled “The Law in 
Shakespeare” (St. Paul, West Publish- 
ing Company), was published in 1884. 
In it he cited 312 instances of the correct 
use of legal terms. While asserting con- 
cerning the conjecture that Shakespeare 
studied in an attorney’s office, that “the 
truth in this respect will probably never 
be certainly known,” he leans perceptibly 
in the direction of an affirmative answer. 

His inferences are mainly these: Since 
an author’s work can never entirely hide 
his former pursuits, it is significant that 
Shakespeare “was more addicted to the 
employment of legal nomenclature than 
any English writer;” the legal learning 
in the plays “is accurately sustained in 
many passages with cumulative and pro- 
gressive application;” the author “had 
a lawyer’s conservatism—he respected 
the established order of things;” in the 
“Hamlet” of the folio edition of 1623, 
the use of legal terms is much fuller than 
in the quarto edition of 1603. “From 
the one to the other we see Shakespeare’s 
mind in operation. If Shake- 
speare’s use of legal learning were not 
that of a full man, with pride in his skill, 
we should not expect to see, in the 
changes by which he brought the play to 
perfection, any additions or elaborations 
in that respect.” 

In the very next year this last point 
was amplified by Rocellus S. Guernsey, 
author of the “History of Penal Laws 
against Suicides,” whose contribution is 
entitled “Ecclesiastical Law in ‘Hamlet :’ 
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The Burial of Ophelia,” a paper read be- 
fore the New York Shakespeare Society. 
He points out in detail the differences be- 
tween the law found in the 1603 and the 
1604 editions, and on the basis of an ex- 
amination of the latter says, “I now claim 
the honor of being the first discoverer 
and announcer of the fact that in ‘Ham- 
let’ can be found allusions and statements 
showing the most thorough and complete 
knowledge of the canon and statute law 
of England relating to the burial of sui- 
cides that has ever been written.” 

He does not touch on the question of 
authorship, but seeks merely to show 
what the play as we find it in its com- 
pleted form contains, leaving the protag- 
onists of the various theories to use the 
evidence as they wish. 

The United States was now well repre- 
sented in the study of the law in Shake- 
speare. Besides the works already men- 
tioned, Dr. Appleton Morgan, president 
of the New York Shakespeare Society 
and a well-known legal writer, had is- 
sued in 1881 “The Shakespearean Myth, 
William Shakespeare and Circumstantial 
Evidence” (Cincinnati, Robert Clark & 
Co.), of which three American editions 
rapidly succeeded each other, as well as 
a German translation by Dr. Karl Muller, 
published by Brockhaus of Leipsic. In 
this work all the theories of authorship 
were discussed, and incidentally the fol- 
lowing dictum was given: “We cannot 
close our eyes to the fact that history 
very decidedly negatives the idea that 
William Shakespeare of Stratford was 
neither a lawyer, a physician, a courtier, 
a. philosopher, an aristocrat, nor a sol- 
dier.” 

In 1888 Dr. Morgan devoted a chap- 
ter of his “Shakespeare in Fact and in 
Criticism” (New York, William Evarts 
Benjamin) to a study of the “Law and 
Medicine in the Plays.” The book itself 
is dedicated to Cushman K. Davis, who 
“has touched, to adorn, the study of 
Shakespeare,” nevertheless we find Dr. 
Morgan reviewing with critical eye the 
conclusions of Rushton, Campbell, and 
Davis and showing that by purely legal 
tests the law of the “Merchant of Ven- 
ice” is bad law. 

This he does by imagining that the case 
of Shylock against Antonio had been 
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once appealed with success, and that on a 
second appeal by Antonio the court af- 
firmed the decision of the lower court, 
completely overruling Portia. This final 
opinion Dr. Morgan produces in the 
form of a modern decision as it would 
appear in a law report. 

Passing then to the inferences to be 
drawn from the legal phenomena in 
Shakespeare he says, “William Shake- 
speare was certainly not a lawyer, either 
by profession or practice.” How then 
shall we account for all the evidence in 
the plays? “Is not the solution of the 
mystery after all,” says Dr. Morgan, “to 
be found in dramatic necessity? Portia’s 
law is bad, because bad law is more dra- 
matic than good law.” 

This might have been a good place for 
the whole question to rest, but such was 
not its destiny. It was time for England 
to re-enter the fray, and so there ap- 
peared in 1897 a book by Edward James 
Castle, K. C., late Lieutenant Royal 
Engineers, entitled “Shakespeare, Bacon, 
Jonson, and Greene. A Study” (Lon- 
don, Low, Marston & Co.), in which a 
brand new theory is set forth. 

He divided the plays into two distinct 
classes, legal and nonlegal, explaining the 
presence of law in one group and the ab- 
sence of it in the other by the assumption 
that Shakespeare in writing the former 
had the assistance of a lawyer, probably 
Bacon, and wrote the second group un- 
aided. This new pronouncement gave oc- 
casion for another American summary of 
the whole matter, an opportunity accept- 
ed in 1899 by William C. Devecmon of 
the Maryland bar, whose book “In Re 
Shakespeare’s ‘Legal Acquirements;’ 
Notes by an Unbeliever Therein” was is- 
sued by the Shakespeare Society of New 
York. 

The text of his first chapter is that 
Shakespeare was not necessarily a lawyer 
because he used legal terminology, but 
since this deduction had so often been 
made he devotes three chapters to show- 
ing “how Shakespeare has been made a 
lawyer,” running over the list from 
Campbell to Castle, whose effort he con- 
siders the most wonderful of all. He de- 
clares not only that Castle has failed to 
produce evidence that there are two 
groups of the plays but that the conclu- 
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sion would be a non sequitur even if the 
facts were admitted. He characterizes 
the book as “chop logic” and the criticism 
as “inane and childish.” 

In his last chapter Mr. Devecmon at- 
tempts to show that such legal knowledge 
as Shakespeare possessed can be ex- 
plained by the fact that at Stratford, 
where his father was High Bailiff, Shake- 
speare had “been brought up as it were 
within the four walls of a court house, 
with the litigants, jurors, and lawyers his 
daily companions.” “Thus I believe I 
have shown,” he concludes, “though in a 
very brief and imperfect way, that 
Shakespeare had no knowledge of the 
technic of law and no just appreciation 
of those fundamental principles of jus- 
tice which are the basis of all law.” 

At this period a grateful relief from 
controversial writing was provided by 
Judge Charles H. Phelps, of Baltimore, 
whose “Falstaff and Equity” (Boston, 
Houghton, Mifflin, 1901) is one of the 
most readable and informing in the whole 
series. The whole book of 201 pages is 
devoted to the illumination of one pas- 
sage from the first part of “Henry IV.,” 
where Falstaff says: “An the Prince and 
Poins be not two arrant cowards, there’s 
no equity stirring.” He shows that in 
all of the plays the word “equity” is used 
only four times, and his researches drive 
him to the conclusion that the point in 
Falstaff’s use of the term has uniformly 
been missed. 

With the learning and enthusiasm of 
one already the author of a treatise on 
“Juridical Equity,” he proves that, far 
from being a pointless joke, in which the 
language is forced, Falstaff here made a 
local hit by referring to the great war 
then at its height between the courts of 
law and of chancery. The conclusion is 
supported by a review of this war, as 
shown in famous cases, and the special 
occasion for Shakespeare’s knowledge of 
the subject is brought out by reference to 
the case in equity then in the courts en- 
titled Shakespeare vs. Lambert. Judge 
Phelps’s book was not written to make 
Shakespeare into a lawyer, but it shows 
him referring with accuracy to a tech- 
nical subject then common news and us- 
ing it with telling effect to amuse the 
audiences of the time. 
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Mr. Devecmon’s conclusion was still 
open to attack, and it did not long remain 
unanswered. The Yale Law Review of 
April, 1902, contains an analysis of 
“Shakespeare’s Alleged Blunders in Le- 
gal Terminology,” by Homer B. Sprague, 
with especial reference to Devecmon’s 
last chapter. His conclusions are worth- 
less, it was now asserted, because the al- 
leged blunders do not exist. 

And so the matter rested for nine 
years, when a book, modeled after Rush- 
ton and Campbell and filling 524 pages, 
attempted to group under 511 legal head- 
ings abstracts and briefs on “every prop- 
osition of law discussed or presented by 
the poet in his plays and sonnets.” Ed- 
ward J. White, also a writer of legal 
treatises, entitles his book “Commen- 
taries on the Law in Shakespeare, With 
Explanations of the Legal Terms Used 
in the Plays, Poems, and Sonnets, and 
Discussions of the Criminal Types Pre- 
sented” (St. Louis, F. H. Thomas Law 
Book Company). 

It is a reference book not designed to 
prove any theory, but showing the author 
convinced that the plays contain good 
law, whoever their author may have been. 
In his introductory material he discusses 
with judicial mind the arguments based 
on the legal contents of the plays, but 
lays himself open to the suspicion of in- 
accuracy when, forgetting that Samuel 
Warren was in fact a lawyer as well as 
a physician, he says: “A London physi- 
cian in the novel ‘Ten Thousand a Year’ 
presents the details of the common-law 
action of ejectment in such a manner as 
to make lawyers question that other than 
a lawyer could so accurately describe this 
technical action.” 

It has already been remarked that the 
discussion of the law in Shakespeare has 
been long-lived not only on account of its 
own vitality but because of transfusion 
from the Baconian cult. The observation 
is as true to-day as it was in 1860. Of 
this there is good evidence in “The Baco- 
nian Heresy. A Confutation” (London, 
Herbert Jenkins), by J. M. Robertson, 
M. P., who in 1913 devotes 147 pages of 
his book to a review of the whole matter. 

Examining the arguments based on 
legal allusions and legal phraseology, he 
seeks to demolish the structures raised by 
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Rushton, Campbell, White, Davis, and 
Castle, and to show that their conclusions 
are worthless because they exhibited an 
inexcusable ignorance of the literature 
and life of Shakespeare’s era. He then 
proceeds to supply this information in a 
chapter on “Litigation and Legalism in 
Elizabethan England.” His position is 
stated in two sentences, which he then 
supports by thirty-eight pages. 

“Any alert student of Elizabethan lit- 
erature might be expected to reject a the- 
sis which proceeds upon lack of familiar- 
ity with the life which that literature 
more or less clearly mirrors. Most of 
the champions of the ‘legal’ theory—or- 
thodox, Baconian, and anti-Stratfordian 
alike—simply ignore the evidence for the 
general currency of legal phrases in the 
Elizabethan and Jacobean period.” 

There can be no conclusion to a review 
of a dispute which has not ended. As 
long as the “myriad mind” of Shake- 
speare is discussed inferences will be 
drawn from his use of legal terms, allu- 
sions, and characters. By a selection 
from books and articles in the English 
language which carry forward the liter- 
ary story of Shakespeare’s legalism we 
have come down to the year 1913. The 
periodicals of later years carry the story 
to the present hour. And those who wish 
may trace a similar bibliographical narra- 
tive in the critical writings of the lawyers 
and literary men of Germany and France. 


Literature on Shakespeare as a Lawyer. 


The following list contains only books 
and magazine articles in English on the 
law in Shakespeare’s plays and poems, 
Most books on the Bacon-Shakespeare 
controversy deal with the legal acquire- 
ments of the author of “Shakespeare’s 
Works,” but these have not been included 
unless a definite portion of the book or 
article treats of the subject. For the 
literature of this subject one should con- 
sult W. H. Wyman’s “Bibliography 
of the Bacon-Shakespeare Controversy” 
(Cincinnati, Peter G. Thompson, 1884). 
In order to show the bibliographical de- 
velopment of the question whether 
Shakespeare was trained in the law, the 
titles have been arranged in chronological 
order. 
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Rushton, William Lowes. 


Shakespeare a lawyer. Liverpool, Webb & 


Hunt, 1858. 8°, 50 p. 

Published, August, 1858, and therefore the first 
book on this subject. 
Campbell, John, Ist baron. | 

Shakespeare’s legal acquirements consid- 


ered in a letter to J. Payne Collier, Esq. New 
York, D. Appleton & Co., London, J. Murray, 
1859. 12°, 146 

“Letter” dated g. yt. 15, 1858; preface dated Jan. 
1, 185 9. 

Cites 160 instances of correct use of legal terms 
in Shakespeare. 
y te conclusion reached; but leans to the 
} t Shakespeare had experience as a lawyer. 

“I have published my ‘Shakespeare,’ and as yet 
I do not repent. There are some hostile criticisms, 
but, ger nerally speaking, I have been treated by the 
press civilly and respectfu lly."—Item dated February 
5, 1859, i in Mrs. Hardcast! e’s Life of Lord Campbell, 

. 2, p. 362. There are also letters from Lord 

, Charles Dickens, H. H. Milman, and W. E. 
1 oe Macaulay is convinced that Shakespeare 
had been “in the lower ranks of the legal profes- 
sion,”’ Dickens expresses no opinion, Milman thinks 
it an insoluble question, and Gladstone raises some 
objections. 


White, Richard Grant. 
William Shakespeare, attorney-at-law and 
solicitor in chancery. (Atlantic Monthly, v. 








4, p. &- 105, July, 1859.) 
Partly eprinted in ime edition of Shake- 
are’s oa 1866, v. 1, p. xliv-xlviii, Memoirs of 


wv illiam Shakespeare. 
Believes that Shakespeare “had more than a lay- 
man’s knowledge of the law,” but is not convinced 
that he was an attorney’s clerk. 
Rushton, William Lowes. 
Shakespeare’s legal maxims. 
mans, Green & Co.., 
2d ed. Liverpool, 
1907. 8°, 62 p. 


Fuller, R. F. 

Shakespeare as a lawyer. (Monthly Law 
Reporter, (Boston), v. 25; p. 1-18, November, 
1862.) 

“Shakespeare had a knowledge of real estate forms 
and phrases, which he might have acquired in the 
employ of a conveyancer, and would not, probably 
have gained otherwise. We think, however, that he 
did not take to the business, and never imbued his 
mind with the great principles of jurisprudence.” 


Rushton, William Lowes. 
Shakespeare’s testamentary language. Lon- 
don, Longmans, Green & Co., 1869. 12°, 56 p. 


Chiefly a comparison with Henrie Swinburn’s Brief 
Treatise of Testaments and Last Willes, 1590. 

Published also in part in Archiv fair das Studium 
der neueren Sprachen und Literaturen, Berlin, v. 31. 


Rushton, William Lowes. 

Shakespeare illustrated by the Lex Scripta. 
London, Longmans, Green & Co., 1870. 12°, 
103 p. 

Illustrates and explains obscure passages in Shake- 
speare by extracts from ancient English statutes. 

Partly published also in Archiv fir das Studium 
der neueren Sprachen und Literaturen, Berlin. 

i ; ; 

Was Shakespeare a lawyer? Being a selec- 
tion of passages from Measure for Measure 
and All’s Well that Ends Well, which point to 
the conclusion that their author must have 
been a practical lawyer: in which many ob- 
scurities are made clear, and some apparent 
corruptions in the text are attempted to be 


London, Long- 
1860. 8°, 34 p. 
Henry Young & Sons, 
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restored by: an application of a knowledge of 
the English law. London, Longmans, Green, 
Reader & Dyer, 1871. 8°, 41 p. 


Wilkes, George. 
Legal acquirements of Shakespeare. (Jn 
his Shakespeare from an American point of 


view. New York, D. Appleton & Co., 1877. 
p. 71-78.) 

Takes issue with Lord Campbell. Believes that the 
lays and poems do not show an unusual legal 
cnowledge. 

Teller, James D. 

The law and lawyers of Shakespeare. (New 
York State Bar Association. eport, 1881. 
v. 4, p. 162-170.) 


Gives instances of Shakespeare’s knowledge of the 
law, but does not suggest that he was a lawyer. 


Holmes, Nathaniel. 


Shylock’s case. (Tullidge’s Quarterly Mag- 
azine, Salt Lake City, Utah, April, 1882.) 
A review of The Struggle for Law, by Dr. Ru- 


dolph von Ihering, of Géttingen, who maintains that 
injustice was done to Shylock. Judge Holmes’s ar- 
epee is that the writer of the trial scene in the 
ferchant of Venice was a skilled lawyer—in fact, 
Bacon himself. 


Halliwell-Phillipps, James O. 

Regnal years, list of law terms, etc., during 
the Shakespearean period. Brighton, J. 
Bishop, 1883. 12°, 80 p 

Covers the years 1364- 1616, giving two regnal 


years and the corresponding terms of court on each 
page. Nominal index, p. 61-80. 


Heard, Franklin Fiske. 
Shakespeare as a lawyer. 

Brown & Co., 1883, 8°, 11 
Finds that Shakespeare used legal terms and al- 

lusions “in an ee unconscious way, as the 


natural turn of his thoughts,” and gives instances 
with references to old law-books. 


Davis, Cushman K. 
The law in Shakespeare. St. 
Publishing Co., 1884. 12°, 303 p. 


Cites 312.examples of the use of legal terms. 
States that Shakespeare was more addicted to the 
employment of legal nomenclature than any Eng- 
lish writer except jurists. 


Boston, Little, 


Paul, West 


Morgan, Appleton. 

Lawyer or no lawyer. (Shakespeariana, v. 

p. 86-87, January, 1884.) 

A brief review of the evidence without reaching 
a conclusion. 

Guernsey, Rocellus Sheridan. 

Ecclesiastical law in Hamlet:—The burial 
of Ophelia. Read before the Society, June 
9th, 1885. New York, Shakespeare Society of 
New York, 1885. 12°, 50 


Claims that the author of Pecstet shows a “most 
thorough and complete knowledge of the canon and 
statute law of England.” 


Doyle, John T. 

Shakespeare’s law—The case of Shylock. 
A letter to Lawrence Barrett. (The Over- 
land Monthly, v. 8, p. 83-87, hen 18286. ) 


Compares the proceedings in Shylock’s case with 
those in the courts of Nicaragua in 1851—52 

Thinks that Shakespeare was familiar with 
procedure in Spain. 


Phelps, Charles Henry. z 
Shylock vs. Antonio. A brief for — 

on appeal. (Atlantic Monthly, v. 57, p. 

470, April, 1886.) 


An argument before an imaginary court of ap- 
peals for reversal of the judgment against Shylock. 


legal 


Was Shakespeare a Lawyer? 


Morgan, Appleton. 

Law and medicine in the plays. 
Shakespeare in fact and in criticism. New 
York, W. E. Benjamin, 1888. p. 162-199.) 

Controverts the argument in Davis’s The Law in 
Shakespeare, that Shakespeare was trained in the law. 


Portia’s judgments are reversed in an imaginary 
decision in modern form. 


Castle, Edward James. 
Shakespeare, Bacon, Jonson and Greene; a 
study. London, Sampson Low, Marston & 
Co., Itd., 1897. 8°, viii, 352 p. 

Divides the plays into legal and non-legal plays 


Y plays, ac- 
cording as they show knowledge of the law or ig- 
norance of it. 


Believes that Shakespeare,wrote the 
non-legal plays unaided, and the legal plays with 
the assistance of Bacon. 


Devecmon, William C. 

In re Shakespeare’s “Legal Acquirements.” 
Notes by an unbeliever therein. New York, 
The Shakespeare Press; London, Kegan Paul, 
Trench, Trubner & Co., Itd., 1899. 8°, 51 p. 


Reviews the attempts to prove Shakespeare a 


lawyer, and points out errors in his use of legal 
terminology. 


Phelps, Charles Henry. 

Falstaff and equity. An interpretation. Bos- 
ton & New York, Houghton, Mifflin & Co., 
1901. 12°, xvi, 201 P- 

Devoted entirely to the expression in I Henry I1V., 
“An the Prince and Poins be not two arrant cow- 
ards, there’s no equity stirring.” 

Sprague, Homer B. 

Shakespeare’s alleged blunders in legal 
terminology. (Yale Law Journal, v. 11, p. 
304-316, April, 1902.) 


Criticises the conclusions in the last chapter of 
Devecmon’s In re Shakespeare’s Legal Acquirements. 


Webb, Thomas Ebenezer. 

Of Shakespeare as a lawyer. 
tery of William Shakespeare. 
i London, Longmans, Green & Co., 
1902. 140-169.) 

Inclined to accept Bacon as the author, he says 


engines is certain in regard to the Sonnets, the 


Poems, the Plays, it is certain that the author 
was a lawyer.” 


Collins, J. Churton. 

Was Shakespeare a lawyer? 
in Shakespeare. 
stable & Co., 


(in his 


(In his Mys- 
A summary of 


(In his Studies 
ee Archibald Con- 
1904. p. 209-240.) 
Mainly based on Lord Campbell’s 
criticism of the conclusions of Castle. 
that Shakespeare had studied law. 
Greenwood, Granville G. 


Shakespeare as a lawyer. 


book, with 
Convinced 


(In his Shake- 
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speare problem restated. 
1908. p. 371-418.) 
Believing that Shakespeare wrote « , a few of 
the plays, the extensive knowledge of law shown 
in them is thought to corroborate the theory that 
they are the work of another hand. 


White, Edward J. 

Commentaries on the law in Shakespeare, 
with explanations of the legal terms used in 
the plays, poems, and sonnets, and discussions 
of the criminal types presented. St. Louis, F. 


London, John Lane, 


H. Thomas Law Book Co., 1911. 8°, xviii, 
524 


Gives 511 instances of 
Concludes that the lav 

prove that he was a lawye C 

that he could not have written ‘the 


Robertson, John M. 

The argument from legal allusions and legal 
phraseology ;—Litigation and legalism in 
Elizabethan England. (Jn his Baconian here- 
sy. A confutation. London, Herbert Jenkins, 
Itd., 1913. 31-177.) 

_ Believes that Shakespeare’s legal knowledge is ac- 


yunted for by the “general currency of legal phrases 
in the Elizabethan and Jacobean period.” 


Chamberlain, John D. 


Legal experiences of great authors. (Case 
and Comment, v. 21, p. 207-211, August, 1914.) 
Chaucer, Milton, Johnson, Bunyan, Shakespeare, 
Goldsmith, W. C. Bryant, Irving, M. Twain, Scott, 
Shelley and C. Reade. 


Hirschfield, Julius. 


Portia’s judgment and German jurispru- 
dence. (Law Quarterly Review, v. 30, p. 167- 
174, April, 1914.) 

Followed by a “Note on Shylock v. 
Sir Frederick Pollock. 
flicting opinions of 
Niemeyer, 


plays. 


Antonio” by 
The article discusses the con- 
Professors von Ihering, Kohler, 
and Mendelsohn-Bartholdy. 


Light, John H. 


Law and lawyers in Shakespeare. (Case and 
Comment, v. 21, p. 185-190, August, 1914.) 


“I incline to the opinion that he never studied law 


as a science, but that he had a natural aptitude for 
it.’ 


Boyd, John Orville. 

Shylock versus Antonio: or Justice Blind- 
folded. (Case and Comment, v. 21, p. 904 
998, May, 1915.) 
Erickson, Otto. 

Shakespeare and the law. A tercentenary 


obiter. (Law Notes, v. 20. p. 46, April, 
1916. ) 





The Beginnings 


of my Judicial 


Service in the Philippines 


BY HON. CHARLES SUMNER LOBINGIER 
Judge of the United States Court for China 


N THE spring of 
1904 I was tendered, 
under the adminis- 
tration of President 
Roosevelt, an ap- 
pointment to the 
Philippine judiciary. 
Lil The offer came in the 
form of a telegram from the Chief of the 
Bureau of Insular Affairs, then Colonel 
Clarence R. Edwards, U. S. A., stating 
that the Governor General (Wright) of 
the Philippines had authorized the ap- 
pointment, and requesting my answer. 
The news was unexpected, and naturally 
occasioned some serious thinking. For 
acceptance of the appointment meant 
nothing less than a complete revolution in 
my affairs, the severance of ties in my 
home city, where I had resided for over 
twelve years, and in the state where I 
had been reared and educated, and my 
transfer to a distant post, which, at that 
time and place, appeared much more re- 
mote than at present. Moreover, I 
shared the then common American mis- 
apprehension regarding the Philippine 
climate, and the papers were still, occa- 
sionally, publishing despatches telling of 
armed conflicts with the natives (which 
in my ignorance of the archipelago I did 
not know occurred in the remote parts), 
and giving the impression that the war 
was not yet over, and that life and prop- 
erty were consequently insecure. 

On the other hand, the country seemed 
to be one of possibilities. I had long 
been deeply interested in the history of 
American expansion. That was the 
year, it will be remembered, of the Lewis 
& Clarke Centennial, when the story of 
that expansion was a prominent theme. 
Two then recent books—Mrs. Dye’s 


“Conquest” and Mr. Churchill’s “Cross- 
ing”—both nominally fiction, but actual- 
ly containing much real history—had 
deeply impressed me, and led me fur- 
ther into this interesting phase of our 
country’s history. The Philippines ap- 
peared to provide the latest, and per- 
haps the last, field of American expan- 
sion. Here might be a chance to do 
some real, constructive work towards 
transplanting our country’s institutions 
to a new soil, and adding a new chapter 
to its record of institutional progress. 
The idea was attractive, not to say in- 
spiring. 

Then I vaguely knew that the Span- 
ish civil law prevailed in the Philip- 
pines, and that it harked back to the 
Roman law, which had been a favorite 
study of mine, and one of the subjects 
in which I had taken my doctorate at 
the University. Here, it seemed, was 
an opportunity to make practical use of 
it, and at the same time go further into 
it than I could hope to at home. 

Finally, the breaking up, incident to 
going, while difficult at best, seemed 
easier of accomplishment then than it 
would have earlier or might be soon af- 
terward. My term as a member of the 
Nebraska Supreme Court Commission 
had expired, and the Commission itself 
(which was but a temporary body es- 
tablished to assist the court in clearing 
its docket) had been. reduced and was 
soon to be abolished; while the tenure 
of the position now offered was indefi- 
nite, during good behavior. I was giv- 
en to understand, also, that the Philip- 
pine judiciary was to be treated as part 
of the Federal, and that not only long 
tenure, but gradual promotion, could be 
expected by those who should render 
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satisfactory service. Last but not least, 
the initial salary of the new position was 
nearly twice that of the Commissioner- 
ship, and provision was made for ad- 
vancement by grades with increased com- 
pensation. 

Such were the considerations to be 
weighed pro and con in deciding this to 
me most important question. And after 
pondering over it for a time I decided 
not to decide it. Adam-like I resolved to 
shift responsibility, and let Eve decide it. 
For was not Eve more concerned that I? 
and would not the change involve more 
for her than for me? 

The telegram had arrived in the after- 
noon while I was working with the books 
in the law library of the New York Life 
Building at Omaha. When I returned 
home at night I had reached the conclu- 
sion, in the interest of sound slumbers 
for both parties, not to submit the case 
until the next morning. But just as I 
was on the point of retiring, the door 
bell rang, and a reporter for one of the 
local papers sent up his card. His paper 
had received a wire from its Washing- 
ton correspondent regarding the matter, 
and wanted more details and especially a 
statement of my intentions, which, of 
course, I could not give. I suggested to 
the reporter the advisability of holding 
the item (for I naturally preferred not 
to have it made public until I had decided 
what to do),:and he appeared to ac- 
quiesce, but the despatch, with an inter- 
view, nevertheless appeared the next 
morning. 

Upon returning from the interview my 
better half was naturally curious as to 
the reporter’s errand, but I put her off 
by assuring her that he brought no un- 
favorable news, and that she would have 
the whole story in the morning. After 
breakfast I handed her the telegram, stat- 
ing that as I would be very busy during 
the day I would be glad if she would 
draft the answer. We discussed the 
matter then and that evening. The next 
day, if I mistake not, when I returned 
for luncheon she had framed the answer, 
and it was an acceptance. Eve had de- 
cided the question. 

I sent the answer just as she had writ- 
ten it, and that afternoon I began to plan 
accordingly. I had three months to pre- 
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pare for the change—ample time it 
seemed, but none too long, as it proved. 
I set about arranging my business af- 
fairs as best I could, began closing up a 
couple of unfinished literary projects, and 
then, not to neglect the farther future, 
employed a Spanish teacher to come to 
the house and coach me evenings. I also 
managed to crowd in a flying trip to the 
St. Louis Exposition. But before I 
could realize it, and with considerable 
undone, the time for departure had come, 
and after some unforgettable fare- 
wells and touching tributes from old 
friends and neighbors, we left Omaha on 
the morning of August 14. 


Outward Bound. 


Four days later we sailed out of Gold- 
en Gate on the good ship “Doric,” des- 
tined years later, after changing its name 
to the “Asia,” to founder off the China 
coast. Among our fellow passengers 
were many missionaries and not a few 
Philippine civil service employees, pres- 
ent and prospective, and from these we 
learned much more about our future 
home. Those who had served there and 
were returning mostly spoke Spanish, 
and one of them, Mr. Filmer, then of the 
Bureau of Customs, very kindly consent- 
ed to conduct a class in Spanish en route. 
This was doubly welcome, for it was not 
only of practical value to those of us who 
were entering the Philippine service, but 
it also served to occupy the time profit- 
ably during a long and monotonous voy- 
age. 

eNothing eventful happened before 

reaching Honolulu. There our ship re- 
mained for a couple of days, giving us a 
chance to view the sights in the “cross- 
roads of the Pacific,’—the Bishop Muse- 
um, Waikiki Beach, the Aquarium, the 
Punch Bowl, and Oahu College. I saw 
for the first time Judge Sanford B. Dole, 
of the United States district court, at- 
tended a session of the territorial cir- 
cuit court, and visited the territorial law 
library—a very creditable institution 
which I have had occasion to use con- 
siderably since in passing through, and 
have found very useful. 

A few days from the Japanese coast I 
experienced my first real storm at sea. 
It was disagreeable, but fortunately did 
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not last long. On an afternoon of early 
September we entered Yeddo bay. As 
the evening advanced we noticed on shore 
long lines of light which appeared to be 
moving. Not until landing the next 
morning did we learn that these were 
torchlight processions in celebration of 
the Japanese victory at the battle of Liao 
Yang, which had been fought some days 
before. 

In Tokio we were entertained at lunch- 
eon at the American Legation, and there 
I first met George H. Scidmore, then legal 
adviser to the Legation, and now, prob- 
ably, our oldest (in point of service) of- 
ficial representative in the Far East. Mr. 
Scidmore has had a career in the gov- 
ernment service, which, because both of 
its length and usefulness, deserves more 
than a passing mention. Graduating 
from the law department of the old Na- 
tional University at Washington in 1876, 
and being admitted to the bar the same 
year, he entered the service of the State 
Department at once, and has remained 
therein continuously ever since. His 
stations have been mostly in Japan, 
though he served for a time in Europe 
and also in the Fiji Islands. But Mr. 
Scidmore has been more than an office 
holder; he has been a student of those 
subjects which would best fit him to be a 
useful servant of his country. He is the 
author of a serviceable work on “Ameri- 
can Consular Courts in Japan,” and for 
years was a lecturer on Anglo-American 
law in the Tokio Law School. Speaking 
Japanese fluently, he is now rounding 
out his career as Consul General at Yo- 
kohama. I found him extremely well in- 
formed on legal subjects, and I remember 
especially that he was the first to call my 
attention to the merits of the Spanish 
Civil Code. I was soon to find his opin- 
ion amply confirmed. 

Our ship touched at Kobe, Nagasaki, 
and Shanghai, and I spent a day or two 
in the last-named port, viewing the in- 
teresting sights, but little thinking that I 
should some day be stationed there. At 
Hongkong we left the ship, and waited 
several days for another which would 
bear us to Manila. Hongkong (or, as it 
is officially called, Victoria) is an inter- 
esting place to the tourist, and the view 
from the peak of the mountain at the 
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base of and around which the city lies 
is one of the sights of the world. It is 
also interesting from a legal standpoint, 
for the colony has its own separate and 
complete judicial system culminating in a 
supreme court. I met the Chief Justice, 
then Sir Francis Piggott, and the At- 
torney General. The former, since re- 
tired on a pension, as do all British colo- 
nial judges at sixty-five, is the author of 
several standard works relating to inter- 
national law, the volume on “Extrater- 
ritoriality” being, I believe, the only dis- 
tinct treatise on the subject in English. 
The British system of selection by merit 
and long tenure naturally tends to fill its 
judicial posts with jurists, rather than 
with politicians. 

A sail of several days across the China 
sea brought us on the afternoon of Sep- 
tember 19 to Manila bay—that historic 
sheet of water which had become so fa- 
miliar to all Americans as the scene of 
Admiral Dewey’s naval victory. By 
nightfall our ship had anchored outside 
the breakwater (for no piers had then 
been built), and the lights of old Manila 
were spread out before us. Our long 
journey had ended. 


Manila. 


Early the next morning, as I stood on 
deck I saw on a launch moving toward us 
the familiar face of my old friend and 
one-time law student, Frank W. Car- 


penter. He had left my office in Omaha 
in the spring of 1898 for service in the 
Spanish war. Ordered to the Philip- 
pines, he rose steadily by sheer merit,— 
first with the military, and then with the 
civil government, until he was then First 
Assistant Executive Secretary of the 
Philippines. Since then he has been Ex- 
ecutive Secretary for six years, and since 
January 1, 1914, he has held the import- 
ant though trying post of Governor of 
the Department of Mindanao and Sulu. 

Mr. Carpenter took us in charge, and 
saw that we were as comfortably located 
as was possible in the Manila hotels of 
that period. Later in the day I called on 
Governor General Wright and the Hon- 
orable Henry C. Ide, who, as Secretary 
of Finance and Justice, was supposed to 
exercise some such supervision of the 
Philippine judiciary as the Attorney Gen- 
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eral does in the Federal government. 
Both of these gentlemen were lawyers, 
and my interviews gave me a very fav- 
orable impression of our country’s lead- 
ing representatives in the Philippines. 
Governor Wright had been Attorney 
General of Tennessee, and Secretary Ide, 
after long exper- 
ience at the bar of 
his_ native _ state, 
Vermont, had been 
Chief Justice of 
Samoa during the 
period of our trip- 
artite arrangement 
for the govern- 
ment of that group. 
With both of these 
gentlemen I began 
that day a friend- 
ship which, I am 
happy to say, has 
continued ever 
since, and has 
grown steadily as 
my Official and per- 
sonal relations 
have enabled me 
to learn more of 
their sterling qual- 
ities. It is grati- 
fying to know, 
moreover, that 
both have been 
recognized _ since 
the termination of 
their Philippine 
careers. Governor Wright was the first 
American Ambassador (the post having 
previously been a Legation) to Japan, 
and was later Secretary of War under 
President Roosevelt. Secretary Ide, who 
succeeded him as Governor General of 
the Philippines, resigned in 1906, and 
the next year was given the highly re- 
sponsible position of receiver of the 
famous Knickerbocker Trust Company, 
whose failure precipitated the panic of 
1907. From 1909 to 1913 he was Amer- 
ican Minister to Spain, a post which he 
held most creditably. 

The next few days I spent in getting 
acquainted with Manila. I visited the 
courts, and was of course especially in- 
terested in the law library, which the 
government maintains in the court build- 
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ing, the old Audiencia, where the courts 
also sat in Spanish times. The library 
was then much smaller than now, but it 
had quite a collection on Spanish law, 
including a set of the reports (Jurispru- 
dencia) of the Spanish Tribunal Supre- 
mo, which corresponds in a way to our 
Federal Supreme 
Court. This was 
my first actual con- 
tact with the work- 
ing literature of a 
foreign legal sys- 
tem, and I enjoyed 
it accordingly. 

At intervals I 
visited the old 
churches and mon- 
asteries which are 
so prominent a fea- 
ture of Manila, 
and contain so 
many interesting 
relics of a _ past 
régime. There was 
then quite a Ne- 
braska colony in 
the city, and we 
met, and enjoyed 
the hospitality of, 
a number of old 
friends, and made 
some new ones. I 
was not a little in- 
terested to find 
that the two then 
leading American 
newspapers of the city—the “Cable- 
news” and “Times”—were in the hands 
of old friends; Mr. J. F. Boomer of the 
former’s editorial staff having been a 
student in my classes at the Nebraska 
University College of Law, and the 
“Times” being then owned by Mr. 
George C. Sellner, whom I had known 
as a clerk in the county court in Omaha. 

But I was not to remain long in 
Manila, for the exigencies of the situa- 
tion required the active services of every 
member of the judiciary. There were 
then twenty-three judges of Philippine 
courts of first instance (which are those 
of general jurisdiction), of which fifteen 
were Americans and eight Filipinos. 
They were classified into three grades, 
vis., (1) three in the judicial district 
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(city) of Manila, receiving a salary of 
$5,500 per annum; (2) sixteen having 
regular districts in the provinces and re- 
ceiving $5,000; and (3) four judges “at 
large” receiving $4,500, having no regu- 
lar districts, but subject to assignment by 
the Secretary of Justice wherever the 
conditions of judicial business required. 
Through these grades promotions were 
made according to length and quality of 
service as vacancies occurred. 


As the newest appointee I belonged 
to class three, and about the end of my 
first week in Manila I received word 
from Secretary Ide that my services 
were needed. Upon calling at his of- 
fice I learned that I was to be sent to 
the Twelfth Judicial District, comprising 
the two island provinces of Leyte and 
Samar. These islands look small on our 
maps, but their combined area is really 
larger than the states of Connecticut and 
Rhode Island, and contains a total popu- 
lation of nearly three quarters of a mil- 
lion. Over this vast.area and popula- 


tion one American judge was supposed 
to exercise all general jurisdiction, crim- 
inal and civil, including probate, dispose 


of all causes, and perform certain other 
duties which I shall mention hereafter. 

At the time of which I speak the in- 
dividual charged with this herculean task 
was Judge James H. Blount, of Georgia. 
He was later to attain prominence as a 
critic and opponent of the government’s 
policy in the Philippines, but nothing of 
this had then been disclosed. The 
judge was holding court in Samar, and 
from there he had wired the Secretary 
that the heavy docket would require him 
to remain there indefinitely, but that the 
Leyte docket was suffering from inat- 
tention, and that the bar had petitioned 
for an additional judge. Secretary Ide 
showed me the telegram, told me some- 
thing of Leyte and its hemp production, 
and remarked that I would probably not 
need to remain there more than three 
months, as the docket ought to be cleared 
within that time. 


En Route to Station. 


So on October 1, after ten days in 
Manila, we sailed for the south; but not 
until we had attended the reception given 
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to the Honorary Commission from the 
Philippines to the St. Louis Exposition. 
The Commissioners, who included rep- 
resentative Filipinos from practically 
every province, returhed on the morning 
of our departure from a long journey 
through the United States, and were 
welcomed in the Marble Hall of the 
Ayuntamiento. Governor Wright de- 
livered an address, and other speakers 
followed. Many of those most promi- 
nent in Philippine public life to-day were 
among the party, and its visit undoubted- 
ly did much to diffuse throughout the 
archipelago saner and more correct ideas 
regarding the people of the United States 
and their policy toward the Filipinos. 


After a sail of several days from 
Manila, during which we viewed much 
new and picturesque scenery, we ar- 
rived one forenoon at Catbalogan}, the 
capital of Samar. Here we found Judge 
Blount with his court staff and a group 
of native officials waiting for us at the 
wharf. The judge was up to his eyes in 
work,—jail full, prisoners coming in 
every day, and a criminal docket in which 
daylight was not yet visible. For these 
were the days of the pulajan® uprising 
in Samar, and the prisoners were mostly 
captives from the roving bands which 
were devastating the great island and 
slaughtering its peaceful inhabitants. 
Our first act on landing was at the 
Judge’s insistence to visit the jail or 
jails (for there was a series of them), 
all pretty well crowded and guarded by 
Moro constabulary, who looked quite 
picturesque in their red fez caps. Then 
we went to luncheon, or “tiffin” ® as it is 
generally called in the Far East, at the 
house of Judge Blount, who had invited 
also the Spanish Mestizo governor of the 
province, Sefior Feito, the American 
health officer, Dr. -Cullen, and some 
others. In the afternoon I sat with the 


1 Accent on first and third syllables and 
not on second as I have heard some Amer- 
icans pronounce it, much to the amusement 
of the natives. 

2Pronounced “puléhan” from “pula,” Vis- 
ayan for red; because the outlaws often wore 
red uniforms. Cf. the term “redcoats” ap- 
plied by our ancestors to the British soldiers. 

8 From the Persian, tafannun. Giles, Gloss- 
ary on the Far East, ad verbum. 
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judge (as a visitor) in the joint trial of 
twenty-three prisoners charged with 
bandolerismo (brigandage). Practical- 
ly all the witnesses testified in Visayan, 
which was interpreted into either Span- 
ish or English according to the capacity 
of the interpreter. 

The next morning we started for Tac- 
loban, the capital of Leyte, where my 
real work was to begin. ‘The presidentes 
(mayors) of the twenty-six municipali- 
ties of Samar were in session at Catbalo- 
gan, and came with the other officials to 
“see us off.” The small provincial 
launch which conveyed us was a full half 
day in making the trip, but our route lay 
through the picturesque straits of San 
Juanico, which separate the two provin- 
ces, and, save that the shores were less 
cultivated, the scenery was hardly if at all 
inferior to that of Japan’s famous “in- 
land sea,” which we had lately traversed. 
Early in the afternoon we sighted the 
white roofs of the commercial houses 
which line the water front of Tacloban, 
and within an hour we were alongside 
the wharf. 


Leyte. 


Owing to the absence of hotels in pro- 
vincial towns (a sign, by the way, of the 
omnipresent Filipino hospitality) the 
Philippine Commission had enacted a 
law that the governor of the province 
should entertain the itinerant judges, be- 
ing reimbursed, of course, by the govern- 
ment. So the governor of Leyte was at 
the wharf with his carriage to meet us. 

Peter Borseth, who had been chosen 
governor of the province by an electorate 
almost entirely Filipino, was rather an 
unusual character. Born in Norway, of 
good family, and educated in the schools 
of his native town, he emigrated to 
America at the age of eighteen, and lived 
for a time in that Scandinavian center, 
Minnesota, and later in Washington 
state. Entering the regular Army of the 
United States, his faithfulness and gen- 
eral reliability, coupled with skill in 
marksmanship, won him promotion to the 
highest noncommissioned rank. He was 
in one of the first expeditions to the 
Philippines, fought through the insurrec- 
tion, and upon its close was among those 
whose exceptional service caused him to 
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be selected as an officer in the newly 
forming Philippines constabulary. It was 
in this capacity that he had been sent to 
Leyte a couple of years before, when the 
island was yet aflame with revolution. 
The constabulary’s task was to complete 
the work of pacification where the mili- 
tary forces had left it,* and in this Major 
Borseth (for he had now attained that 
rank) had been remarkably successful. 
He had allied himself with the friendly 
natives, won over the lukewarm and hes- 
itating, and pursued the irreconcilables 
and outlaws with relentless vigor. In- 
deed, the marked contrast then apparent 
between conditions in Leyte and in 
Samar was largely due to the Major’s 
firm hand and lynx-eyed vigilance, as 
was proved later when, upon his leaving 
th: province, his carefully built system 
of supervision was abolished and a revo- 
lution broke out within three months! 

After Leyte had been given civil gov- 
ernment, Borseth was appointed gover- 
nor, and when his term expired he was, 
as I have said, elected by the Filipinos,— 
a rare distinction for an American, espe- 
cially one so lately leading the forces 
against them. 

Such was the man who was destined 


. to be associated with me in my work in 


Leyte for the next two years, and to give 
me the benefit of his experience and sup- 
port in many a difficult situation. I can 
see him now as he stood on the wharf 
before us in the afternoon of that Oc- 
tober day, -a veritable Viking, tall and 
commanding in his immaculate white 
duck uniform, with ruddy Norse com- 
plexion, but with prematurely gray hair 
(for he was only thirty-eight), which 
told of the ageing hardships of camp and 
battlefield. Poor Borseth! His long 
service for Uncle Sam came to an end 
in 1909, less than five years later, when 
he went home to Norway, ostensibly on 
leave, but really to die. Like many an- 
other nameless hero whose bones lie 
bleaching in the Philippines, he did his 
part, albeit humble, to forward the flag 
and extend the prestige of his adopted 
country. Alas, that such services are so 


soon forgotten, or rather that our people 


4See the writer’s article “The Peacekeep- 
ers of the Philippines,” Review of Reviews, 
September, 1910. 
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at home have never learned of what their 
countrymen in these faraway places have 
done and are doing still ! 


The Court. 


The next morning I drove to the Pro- 
vincial Building with the governor, and 
opened court. Notice of my coming had 
been telegraphed from Manila a week 
before, but when I called the docket I 
found only a fraction of the cases ready 
for trial; the distances throughout the 
province were so great that litigants and 
witnesses had not yet arrived. Besides, 
this was manana ® land. 

And such a docket! Congested was 
no name for it. Cases left over from the 
Spanish régime, cases arising during the 
revolution, cases newly filed and rapidly 
increasing ; civil cases of every descrip- 
tion and almost every amount from the 
minimum jurisdictional figure up to one 
of six figures; probate and administra- 
tion cases, appeals from justices of the 
peace; criminal cases,—these were the 
items that met my eye as I waded through 
the call. And while, for the reasons 
mentioned, many were not prepared, 
there was plenty of material to commence 
on. As soon as the call of the docket 


was completed, I took up the first case. 


that was announced as ready. It hap- 
pened to be one in which an American 
lawyer appeared for the plaintiff, and a 
Filipino lawyer for the defendant, and as 
the witnesses all testified in their native 
language,—Visayan,—a double _trans- 
lation was necessary,—first into Spanish 
and thence into English. Progress was 
necessarily slow, and as there was, of 
course, no jury (such an _ institution 
would be wholly unworkable in the 
Philippines), the entire responsibility for 
the result rested on me, and I felt that 
I could not follow the testimony too 
closely. Moreover, as this was my first 
experience in presiding at trials 1 adopt- 
ed the plan, which I have ever since fol- 
lowed, of taking close notes, not merely 
of what the witness says, but also of his 
manner, appearance, and demeanor 
while testifying. I find that this not only 
enables me to record the testimony, but 


5 Spanish for “to-morrow.” The rule of 
never doing to-day what can be put off till 
to-morrow is in full force in the Philippines. 
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also to retain it better, and thus to follow 
another practice which I have likewise 
adopted, of taking a recess when the tes- 
timony is closed, and dictating, at the 
moment when my impressions are most 
vivid, my finding of facts on all disputed 
points. These I may change later as 
argument, or, on a close question, the 
reporter’s notes, may induce; but they 
at least afford a starting point in the in- 
vestigation of the case, and are most serv- 
iceable in reaching speedy conclusions of 
law as well as of fact. 

I had commenced on the civil docket 
because it had been delayed the longer. 
Many of the cases involved real estate 
(inmuebles),—boundary disputes, ac- 
tions for possession, trial of title, etc. ; for 
during the insurrection there had been 
little respect for the rights of property, 
and the leaders had too often applied, as 
against their own people, the good old 
law 


That they should take who have the power 
And they should keep who can. 


Many of these cases, however, involved 
not merely interminable questions of 
fact, but also complicated questions of 
law. And here my practical study of the 
Spanish law, particularly that of prop- 
erty, began. Before starting for the 
Philippines I had examined the transla- 
tions of Spanish Codes which the Bureau 
of Insular Affairs had sent me. In 
Manila I had spent some time in the 
government library, trying to familiarize 
myself with the literature of the Spanish 
law. Very different was the task which 
now confronted me. I was face to face 
with details, with fine and disputed 
points, upon which I must reach a con- 
clusion correct according to the stand- 
ards of this, to me, new and strange legal 
system. 

Of course its literature, so far as avail- 
able to me, was mostly in Spanish. Then, 
this litigation over land involved often 
the construction of Spanish documents, 
many of them old and difficult to de- 
cipher. I could not trust such matters to 
translators ; I had to find out for myself 
what these books and documents con- 
tained. This required an immense 
amount of time and labor, but it acceler- 
ated progress in the kind of Spanish I 














needed to know, as nothing else could 
have done. 

I had to find time also for criminal 
cases, because many of these were ur- 
gent. Bandolerismo, e. g., was not so 
common in Leyte as across the straits in 
Samar, but there were still depredating 
bands of outlaws in the mountains of the 
latter. One day as I stepped out of the 
governor’s house, where I was then stop- 
ping, I found in the yard a crowd sur- 
rounding a posse of native provincial po- 
lice with a prisoner whom they had just 
brought in from the hills. He proved to 
be a notorious and desperate bandit 
named Sexto Molo, who, in the sharp 
encounter preceding his capture, had been 
severely wounded. I directed that he be 
taken to the provincial jail and given 
medical treatment, but that as soon as 
he was well enough he should be sent 
over to the court for trial. When he 
did come I set his case for hearing, and 
appointed an American lawyer to defend 
him ; for the Philippine law provides for 
counsel de officio for indigent prisoners. 
When Sexto was arraigned he pleaded 
guilty on the advice of counsel, to the 
charge of bandolerismo, but when his at- 
torney found that I intended to apply the 
extreme penalty he asked leave to with- 
draw the plea of guilty, and enter one of 
not guilty. At the time of the original 
plea I had asked the prisoner if he had 
anything to say for himself, whereupon 
he made through an interpreter the fol- 
lowing statement, which | caused to be 
taken down by the stenographer, and 
which appears in the official report of the 
case: ® 

“*T admit that there is a certain under- 
standing between Juan Tamayo, Faustino 
Ablin, Cornelio Jurilla, Felipe Tamayo, 
Pedro Ligutan, and others. I deny the 
fact that I conspired with the rest of 
them to form a band of ladrones. I ad- 
mit that I have been with the band three 
years. We have organized ourselves in 
groups. We used to go out in groups of 
twos, and sometimes in groups of fives. 
In the principal group there were nine 
Springfield rifles, one Remington, one 
Krag, five revolvers, and the rest car- 
ried knives. I usually carried with me 


6 United States v. Molo, 5 Philippine, 412. 
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a Smith & Wesson revolver. During 
the time that I was with the band we 
had two conflicts with the constabulary 
commanded by Gervasio Abanilla. The 
first fight took place between the barrios 
of Macalpi and Camansi, in the munici- 
pality of Carigara. In this fight Felipe 
Tamayo killed one of the constabulary. 
It was dark when we were surprised, and 
on account of this surprise we had to fire 
upon them. After that we escaped. We 
usually entered towns under the cover of 
darkness, and we used to trade with the 
people, and we used to get our food from 
them. I admit that I was present in the 
band with the group that killed the sig- 
nal sergeant in Bucauan River. The 
death of this sergeant occurred three 
days after the attack of the constabulary 
commanded by Gervasio Abanilla. We 
usually used to get bananas from our 
relatives. Pedro Ligutan was the man 
who killed the sergeant in question. At 
the time we killed the sergeant we had 
three revolvers. At that time I only had 
a bolo with me. I had no firearms. 
Juan Tamayo was not present at that 
time, but his older brother, Felipe Ta- 
mayo, was present. I was a captain of 
the pulajanes then.’” 

After such a disclosure I considered 
it a waste of the court’s time to take 
further testimony as to whether the ac- 
cused was a bandit, and overruled the ap- 
plication to withdraw the plea. The case 
became the leading precedent in the 
Philippines on the proposition that the 
allowance of such an application is whol- 
ly discretionary with the trial judge. 


Extraforensic Experiences. 


It would be wearisome to dwell longer 
on the tedious details of that first term 
of court in Leyte. It is tiring to me to 
think of, even now, not merely because 
of the time and labor required in order 
to keep the machinery moving, but more 
on account of the difficulties under which 
I was obliged to labor, the weight of re- 
sponsibility, the uncertainties of the situ- 
ation, and the danger of serious mis- 
takes. If anyone imagines that the work 


of administering justice in a populous 
province of the Philippines is a picnic, 
let him try his hand. It is a man’s work, 
and both in volume and in the com- 
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plexity of questions presented for solu- 
tion it will rival any similar task in the 
United States. 

Yet I would not convey the impression 
that the situation afforded no relief from 
strain. On the contrary there were many 
novel and even delightful experiences. 
One of these was getting acquainted with 
the people, and for this there were many 
more opportunities in the provinces than 
in Manila. The Filipinos are, as a rule, 
hospitable, naturally courteous, and, 
while reserved and highly sensitive, quite 
responsive to kindly treatment. It is the 
provincial custom, on the arrival of a 
new judge, for all members of the bar, 
as well as all officials, to call at his house 
and pay respects. Then the Filipinos ex- 
pect more of their judge than merely to 
try and determine causes. He must at- 
tend their bailes? (dances) and fiestas 
(something like a carnival), which are 
given in every town, and be prepared to 
pronounce discursos. If he can pick up 
the conventional phrases of Spanish eti- 
quette, and learn to dance the rigodon,® 
I am not sure but he has made greater 
progress in winning their hearts than he 
does by clearing his docket. Oyer and 
terminer may be very well, but bailer and 


hablar seem so much more entertaining!. 


Then every patriotic American repre- 
sentative will visit and give active sup- 
port to the public school,—that fine and 
most promising flower of our Philippine 
experiment,—and interest himself in the 
work of the justices of the peace and 
other local officials who, with very little 
encouragement, will come to him volun- 
tarily for advice and assistance. Thus, 
almost before he knows it the American 
judge in the provinces has become a real 
factor, whose influence for better condi- 
tions may be very far reaching. 

My love of nature afforded me another 
diversion. I found my chief exercise in 
horseback riding and in the evening I 
used to ride out along the beach through 
the military reservation, Camp Bumpus, 
and on Sundays and holidays to the hills 
back of Tacloban. Often I climbed to 

7A Scotch sea captain long in the islands 
remarked to me: “You may say what you 
please about religion in the Philippines; I 
say it is the religion of the dance.” 

This is an ancient Spanish dance, on the 
order of a quadrille, curiously surviving in 
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the summit through dim tropical forests, 
with strange massive trees and stranger 
wood-folk,—chattering monkeys, scream- 
ing parrots, and the weird, uncanny ka- 
law bird,—to enjoy the magnificent land- 
scape—the valley where the town lay, the 
forest-fringed straits, the placid waters 
of the bay (San Pedro y San Pablo) to 
the south, and beyond all, the somber 
hills of Samar,—unchanged, I am sure, 
in any important particular since Magel- 
lan first sighted them nearly four centu- 
ries ago. 

Of course there were drawbacks. We 
were very far from home, and while I 
never had leisure enough to feel lonely, 
it was'a long wait for “states’ mail”— 
thirty days to Manila and four or five 
more to Tacloban—if connections were 
good. Then we missed many conven- 
iences of life at home. For almost two 
years, e. g., 1 went without butter. We 
could get none but “canned stuff,” and I 
preferred none. 

By Christmas time I had succeeded in 
getting my docket far enough advanced 
to warrant an adjournment over the holi- 
days. The governor had invited us to 
accompany him on the provincial launch 
to spend Christmas on the west coast of 
Leyte. Here we were the guests of his 
Filipino friends, the gente illustrada, who 
took us into their homes as cordially as 
if they had always known us. Never 
shall I forget the experiences of that first 
Christmas in the Philippines. Bailes by 
day and by night, feasting and music 
almost without interruption, and hospi- 
tality and good will everywhere. It gave 
me a new insight into Filipino life and 
character, and enabled me to throw off 
— the cares and burdens of of- 

ce. 

We returned to Tacloban shortly after 
the first of the new year (1905). There 
I found a telegram from Secretary Ide, 
announcing that Judge Blount had asked 
and received a transfer to the Court of 
Land Registration at Manila, and that I 
had been appointed in his place as perma- 
nent Judge of the Twelfth District. My 
the Philippines, and used to open every for- 
mal ball. A member of the Leyte bar, now a 
judge, prepared for my use a detailed ex- 
planation, which I still have, of its rather 


complicated figures, in order that I might 
master this important detail of my position. 
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first promotion in the Philippine judi- 
ciary had come unexpectedly soon. 

I remained in the district until Sep- 
tember, 1906, when, without requesting 
it, I was transferred to Manila, where I 
served for the next eight years. There 
my work was of a more technical char- 
acter, involved causes of greater import- 
ance, and was performed with much 
better facilities in the way of bar and li- 
brary. But my experiences in the old 


Twelfth District are those which I re- 
member most vividly, because they af- 
forded my first impressions of the Phil- 
ippines and their people. 





Insanity and Criminal Responsibility 


BY EDWIN R. KEEDY 
Professor of Law, University of Pennsylvania 


HE recent case 
of People v. 
Schmidt, in 
the New York 
court of ap- 
peals, brings 
to the fore the 
much-dis- 
cussedan- 
swers of the judges to the questions of 
the House of Lords in M’Naghten’s 
Case,2 on which is founded the New 
York law, as well as the law, in some in- 
stances with modifications,’ of most of 
our states, on the question of the criminal 
responsibility of the insane. The most 
important of these answers, the one sub- 
stantially embodied in the New York 
Code, is that, “to establish a defense on 
the ground of insanity, it must be clearly 
proved that at the time of the committing 
of the act the party accused was laboring 
under such a defect of reason, from dis- 
ease of the mind, as not to know the 
nature and quality of the act he was do- 
ing, or, if he did know it, that he did not 
know he was doing what was wrong.” 
In answer to the question “whether a 
person, under an insane delusion as to 
existing facts, commits an offense in con- 
sequence thereof, is thereby excused,” 
the judges answered: “Making the as- 
sumption that he labors under a partial 
delusion only, and is not in other respects 
insane, he must be considered in the 
same situation as to responsibility as if 
the facts with respect to which the de- 
lusion exists were real.” 

The judges found the basis for their 
answers regarding the law as to insanity 
in the charges delivered by the trial 
judges to the jury in previous cases. 
Under the English practice, then as now, 
the trial judge summed up and reviewed 


1(1916) 216 N. Y. 324, 110 N. E. 945. 

210 Clark & F. 200. 

8In some states, Massachusetts and Illinois 
for instance, an irresistible impulse, resulting 


the testimony of the witnesses for the 
benefit of the jury. The summing up on 
the defense of insanity was based upon 
the testimony of the medical experts. 
The assumption by the trial judges that 
a person may labor under a partial de- 
lusion only, and is not in other respects 
insane, is supported by the medical evi- 
dence in M’Naghten’s Case, which was 
in part substantially this: “That persons 
of otherwise sound mind might be af- 
flicted by morbid delusions; that the 
prisoner was in that condition; that a 
person so laboring under a morbid delu- 
sion might have a moral perception of 
right and wrong, but that in the case of 
the prisoner it was a delusion which car- 
ried him away beyond the power of his 
own control, and left him without per- 
ception.”* The answers of the judges 
were in accordance with the medical 
views of the time as to the character and 
effect of insanity. The legal support for 
the answers is much less sound, for the 
judges failed to work out the relation of 
their tests to the general principles of 
criminal law. They stated that certain 
symptoms of mental disease would fur- 
nish a defense to a charge of crime, but 
why this should be they did not state. 
Apart from the question as to the 
propriety and correctness of the tests 
laid down in M’Naghten’s Case, they 
have been difficult to apply, because of 
the abstract and ambiguous language in 
which they are phrased. Mr. Justice 
Maule, one of the judges to whom the 
questions of the Lords were propounded, 
hesitated to give an answer to the ques- 
tions “from a fear, that as these ques- 
tions relate to matters of criminal law 
of great importance and frequent occur- 
rence, the answers to them by the judges 
may embarrass the administration of 


from mental disease, to do the act in question, 
is a good defense, even though the defendant 
knew that the act was wrong. 

#10 Clark & F. 201. 
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justice, when they are cited in criminal 
trials.” Several recent cases exemplify 
this difficulty of construing and apply- 
ing the tests, particularly the one as to 
the inability to distinguish between right 
and wrong. In People v. Schmidt the 
trial judge charged the jury that 
“wrong” means “wrong according to the 
law of New York.” The court of ap- 
peals in an elaborate opinion by Car- 
dozo, J., held this to be erroneous, and 
decided that “wrong” involves “moral 
wrong.” In a supposed case stated by 
the court, inability to know moral wrong 
was made. the sole test: “A mother kills 
her infant child, to whom she has been 
devotedly attached. She knows the na- 
ture and quality of the act; she knows 
that the law condemns it; but she is in- 
spired by an insane delusion that God 
has appeared to her and ordained the 
sacrifice. It seems a mockery to say 
that, within the meaning of the statute, 
she knows that the act is wrong.” The 
mother in the supposed case might well 
be found guilty under the charge to the 
jury which was approved in the recent 
California case of People v. Bundy.® 
The test there was whether the defend- 
ant had knowledge that what he is doing 
is “wrong and criminal and will subject 
him to punishment.” Courts generally 
include both legal and moral wrong in 
their tests. Thus in a New York case 
decided shortly before People  v. 
Schmidt,® the court said that in order to 
be convicted the defendant must know 
that his act is “contrary to law and 
contrary to the accepted standard of 
morality.” It was also said that the act 
must be known to be “contrary to the 
laws of God and man.” In a Texas 
case 7 the phrase used was “criminal and 
wrong.” If the defendant, as generally 
said, must be able to know that his act 
is both morally and legally wrong in or- 
der to be convicted, it would seem to fol- 
low logically that, even if he knew it was 
morally wrong, but did not know it was 
legally wrong, he should have a good de- 


5 168 Cal. 777, 145 Pac. 537. 
6 People v. Purcell, 214 N. Y. 693. 
ie v. State, — Tex. Crim. Rep. —, 171 


‘8— Ark. —, 180 S. W. 187. 
9 People v. Loomis, — Cal. —, 149 Pac. 581, 
and Bell v. State, — Ark. —, 180 S. W. 187. 
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fense. This result was, however, ex- 
pressly repudiated in the answers of the 
judges, and the view is generally fol- 
lowed. A _ recent case holding that 
mental incapacity to know that the act 
was in violation of law does not consti- 
tute a defense is Bell v. State.’ 

Another difficulty in applying the tests 
of M’Naghten’s Case is in determining 
upon which side rests the burden of 
proof. There is a square conflict of au- 
thority in this country on this question. 
In two cases in California and Arkansas, 
decided last year, it was held that the de- 
fendant must prove his insanity by a 
preponderance of evidence? In Illinois 
and Indiana, on the other hand, it was 
held that after defendant claims insanity 
the prosecution must prove his sanity be- 
yond a reasonable doubt.!° 

The tests laid down by the judges in 
M’Naghten’s Case, and the modern law 
in accordance therewith, have been sub- 
jected to much severe criticism. Mem- 
bers of the legal profession have con- 
demned them because they were not 
based upon or in accordance with general 
principles of criminal law. Since the 
views of the medical profession regard- 
ing insanity have changed very much in 
recent years, physicians and psycholo- 
gists have difficulty in finding words 
strong enough to express their disap- 
probation of the law. Though they are 
justified in their contention that ,the 
theory of mental disease embodied in 
the law is not in accord with the modern 
learning, they fail to realize that in its 
inception it had a large measure of medi- 
cal support. A recent writer sarcastical- 
ly refers to “the remarkable discovery of 
the judges in the M’Naghten Case, that 
a man may have insane delusions in re- 
spect to particular persons, but is not in 
other respects insane.” This “discov- 
ery” of the judges was in fact based up- 
on the medical evidence “that persons of 
otherwise sound mind might be affected 
by morbid delusions, and that the prison- 
er was in that condition.” Following 


10 People v. Penman, — Ill. —, 110 N. E. 
894, and Walters v. State, — Ind. —, 108 N. E. 
583. 


11Dr. Philip C. Knapp, Criminal Responsi- 
bility, 6 Jour. of Crim. Law & Criminot. 571. 
1210 Clark & F. 201. 
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is a question put to one of the witnesses 
in the M’Naghten Case, and his answer 
thereto: “Is it consistent with the pa- 
thology of insanity that a partial delusion 
may exist, depriving the person of all 
self-control, whilst the other faculties 
may be sound? Certainly; monomania 
may exist with general sanity.”?* 

The test laid down in M’Naghten’s 
Case for determining whether an insane 
delusion shall be a defense, viz., that the 
person suffering from the delusion “must 
be considered in the same situation as to 
responsibility as if the facts with respect 
to which the delusion exists were real,” 
has been severely criticized, since it 
assumes that, except for the delusion, the 
person is able to exercise the same judg- 
ment and will power as a perfectly sane 
person. This test, which has been gen- 
eral law in this country, was squarely 
repudiated in a recent case in Colorado.® 
Bailey, J., in a very able opinion points 
out that this rule does not correspond 
with the accepted medical views as to 
insane delusions, and shows the absurdity 
of its application. He says in part: 

“A simple illustration discloses its 
vice. Suppose a man labors under a 
delusion that a countryman is involved 
in a traitorous scheme in the capacity of 
a foreign spy, such delusion so complete- 
ly possessing his mind that it becomes a 
foremost and constant thought and actu- 
ally renders him insane, and under it he 
kills that other in the belief that it was 
an act of civil duty. This instruction, 
if given in such a case, would preclude 
an acquittal on the ground of insanity, 
no matter how firmly satisfied of the ex- 
istence of that fact the jury might be, 
simply because the supposed facts of the 
delusion would not, if founded upon 
fact, justify the commission of the act.” 

As a result of the extensive dissatis- 
faction with the existing law regarding 
the defense of insanity in criminal cases, 
numerous proposals for changing the 
law have been recently made. The four 


134 Rep. of State Trials (N. S.) 919. 

14 “Tt must be remembered, in estimating the 
importance of delusions and the probability of 
their being connected with acts which in a 
sane mind seem to stand in no relation at all 
to them, that the mental processes of an un- 
sound mind are often distorted as much as the 
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most important of these are the follow- 
ing: I. That the defense of insanity 
be entirely abolished. II. That the func- 
tion of the jury be limited to finding 
whether the wrongful act charged 
against the defendant was committed, 
and that the question of his responsibility 
should be determined by a commission of 
medical experts. III. That the jury, if 
they find the defendant insane so as not 
to be responsible for his actions, shall 
find a special verdict of “guilty but in- 
sane,” and the defendant shall then be 
sentenced to confinement in an asylum 
for the insane for such term as he would 
have had to serve in prison but for the 
finding of insanity. IV. That the test 
of responsibility shall be whether the de- 
fendant by reason of his mental disease 
has the particular state of mind required 
by law to accompany the act done in 
order to constitute the crime charged; if 
not, the jury shall find a verdict to this 
effect, and an inquisition shall then de- 
termine whether he shall be confined in 
a hospital for the insane. 

The first proposal, that insanity shall 
in no case be a defense to a charge of 
crime, was incorporated in a statute en- 
acted in the state of Washington in 
1906, and was suggested by a special 
committee of the New York State Bar 
Association in 1910.27 The reasons ad- 
vanced for abolishing the defense of in- 
sanity were that the issue raised by it 
was difficult to try, and that it was great- 
ly abused, guilty men sometimes escap- 
ing punishment on this ground. These 
reasons indicate a refusal to face the 
problem, and are obviously inadequate 
to support the proposal. The Washing- 
ton statute was declared to be unconsti- 
tutional by the supreme court of the 
state the year after its enactment, on the 
ground that doing away with the neces- 
sity of proving the criminal intent in 
order to secure a conviction for crime 
was a violation of the “due process of 
law” and “right to trial by jury” provi- 


conclusions connected with them are vitiated.” — 


2 Stephen, Hist. Crim. Law, 161. 
15 Ryan v. People, — Colo. —, 153 Pac. 


16 Laws of 1909, p. 892. 
17 Report of N. Y. State Bar Asso. (1910) 
401. 
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sions.1® The decision has been criti- 
cized,® but the same view that the legis- 
lature cannot constitutionally abolish the 
necessity for the criminal intent was 
adopted by the supreme court of Ohio in 
a later case.*® The suggestion of the 
New York committee was withdrawn in 
1911.72 

The second proposal, which takes 
away from the jury the right to pass on 
the defendant’s mental state, and gives 
this to a commission Of experts, is fre- 
quently advanced by physicians and so- 
ciologists. This proposal is open to the 
same objection of unconstitutionality as 
the first. A second objection to it is that 
it loses sight of the fact that criminal 
responsibility is a legal question. The 
commission of experts may properly de- 
cide that a defendant is sane or insane, 
but it is not fitted to pass on the ques- 
tion of whether he is guilty of a particu- 
lar crime, such as murder. A third ob- 
jection is that, as insanity at the time of 
the commission of the wrongful act, and 
not at the time of the trial, is in issue, 
the commission would have to examine 
witnesses who could not well be subject 
to the rules of evidence. In order to put 
this proposal in operation it would be 
necessary to do away with our present 
definitions of crime, and revise our 
whole system of procedure. There is 
some tendency in this direction, and it is 
possible that in the future the indefinite 
law and the informal procedure that pre- 
vail in the juvenile courts may be ex- 
tended to the trials of adults. 

The third proposal, that in case the 
jury find the defendant insane so as not 
to be responsible for his actions, they 
shall render a verdict of “guilty, but in- 
sane,” and the defendant shall then be 
sentenced to an asylum for the same 
number of years he would have been 
sentenced to a penitentiary if sane, was 
made in 1911 by the special committee of 
the New York State Bar Association.” 
So far as the verdict of the jury is con- 


18 State v. Strasburg, 60 Wash. 106, 110 
Pac. 1020, Ann. Cas. 1912B, 917, 32 L.R.A. 
(N.S.) 1216. 

19 See John R. Rood, Statutory Abolition of 
the Defense of Insanity in Criminal Cases, 9 
Mich. L. Rev. 126. 

20 Kilbourne v. State, 84 Ohio St. 247, 95 N. 
E. 824, 35 L.R.A.(N.S.) 766. ; 
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cerned, this plan follows the English 
act 8 on the subject. Both are subject to 
the criticism that they make insanity at 
the time of the commission of the crimi- 
nal act the ground for confinement in an 
asylum after the trial, without regard to 
his mental condition at that time. The 
New York plan is further objectionable 
in that it provides for commitment to 
an asylum for a definite number of years. 
Under it a man who was so insane at the 
time of the commission of the criminal 
act that he did not know he was doing 
wrong, but who at the time of the trial 
had regained his sanity, would be sen- 
tenced to an insane asylum for a definite 
term of years. In 1914 the committee 
amended its proposal,** making it option- 
al, instead of imperative, for the jury to 
find a verdict of “guilty, but insane,” and 
the accompanying report states that in 
such a case as the one supposed above 
the jury could find a verdict of “not 
guilty.” The New York committee is 
aiming at the defendant who is suffering 
from a mental disease, but who at the 
same time had the criminal intent when 
he committed the wrongful act. Under 
the present New York law the proper 
verdict in such a case would be “guilty,” 
but the committee feels that in practice 
the issue is so beclouded that such a ver- 
dict is often not found. Such was the 
case in the Thaw trial. Under the New 
York law, which reads, “A person is not 
excused from criminal liability as an 
idiot, imbecile, lunatic, or insane person, 
except upon proof that at the time of 
committing the alleged criminal act he 
was laboring under such a defect of rea- 
son as (1) not to know the nature and 
quality of the act he was doing, or (2) 
not to know that the act was wrong,” the 
evidence in the Thaw case justified no 
other verdict but “guilty.” The verdict 
of “guilty” in the Schmidt Case, not- 
withstanding the fact that there was con- 
flicting medical testimony as to the de- 
fendant’s mental condition, indicates that 


#1 Report of N. Y. State Bar Asso. (1911) 
273-275. 
22 Tbid. 278. 


83 Trial of lunatics act, 1883 (46 & 47 Vict. 
chap. 38) (b), § 2 (1). 


24 Report of N. Y. State Bar Asso. (1914) 
260. 


< 
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the jury cannot always be induced to 
find a verdict contrary to the law and the 
evidence. 

The fourth proposal, which was made 
by a committee of the American Insti- 
tute of Criminal Law and Criminology,™ 
first provides that the defendant shall 
not be convicted when by reason of his 
mental disease he did not have the par- 
ticular state of mind which must ac- 
company his wrongful act in order to 
constitute the crime charged. Murder, 
for instance, requires “malice afore- 
thought,” and larceny, “intent to steal.” 
When a defendant is indicted for mur- 
der the question under the above test 
would be whether the “malice afore- 
thought” was negatived by mental dis- 
ease. Unlike the other tests which 
have been discussed, this one aims at 
establishing a direct relation between 
mental disease and criminal responsibili- 
ty. According to the criminal law the 
test of responsibility in all offenses ex- 
cept a small group, which may be de- 
scribed as public torts: and prohibitions 
under the police power, is the existence 
of the mens rea, or criminal mind, often 
called the criminal intent. Any fact 
which negatives this state of mind re- 
moves one of the requisites for convic- 
tion. Mistake of fact, for instance, is 
a good defense, when by reason of it the 
defendant did not have the guilty mind 
at the time of his act. . Consequently the 
provision now under discussion is seen 
to be in strict accord with a fundamental 
principle of the criminal law. 

The proposed provision is also consist- 
ent with the present views of the medi- 
cal profession regarding mental disease, 
for it does not limit the defense to any 
particular form or symptoms of mental 
disease, and does not attempt to draw 
the line between sanity and insanity. 
Psychiatrists and psychologists no long- 
er regard insanity as a definite, clearly 
defined state, with a sharp line of cleav- 
age separating it from sanity, but simply 
as mental unsoundness which may be as 
varied in its forms, degrees, and symp- 
toms as physical ill health. Under the 
last proposal the expert witness would 
not be required to state categorically 


25 Jour. Crim. Law & Criminol. 521. The 
writer is the chairman of this committee. 
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whether the defendant was sane or in- 
sane at the time of the alleged crime, but 
would be asked to state the symptoms of 
his disease. The judge would then de- 
scribe to the jury the state of mind 
which is involved in the crime charged, 
and the jury would then determine 
whether the defendant, by reason of the 
mental symptoms enumerated by the wit- 
ness, had the particular state of mind 
described by the judge. It would not be 
necessary for the expert witness or the 
judge to use technical terms in perform- 
ing their respective functions, and as a 
result the jury would have less difficulty 
than at present in reaching an intelligent 
and appropriate verdict. 

Under the proposed plan, in case the 
jury find that the defendant did not have 
the necessary criminal mind by reason of 
his mental disease, they will return a 
verdict to this effect, and the court will 
then order an inquisition to determine 
whether the defendant is then suffering 
from a mental disease so as to be a men- 
ace to the public health and safety. If 
the jury so find, then the judge will 
commit him to a hospital for the insane. 
The issue in this second inquiry into the 
defendant’s mental condition is neces- 
sarily different from the first. Then the 
question was whether he was guilty of a 
crime committed in the past; now the 
question is whether he is a safe person 
to be at large. These two questions 
were confused in the third proposal. 

Under our law as it now exists, and 
under all the proposals that have been 
discussed, the question is whether the de- 
fendant by reason of his mental disease 
shall be held to be not responsible to the 
law for the injury which he has done. 
There is another question which is now 
engaging the attention of persons inter- 
ested in the subject, and that is whether 
a mental derangement which is not suf- 
ficient to relieve from responsibility may 
not lessen the degree of the crime. Some 
of the Continental countries have adopt- 
ed this doctrine of partial responsibility, 
and it has earnest advocates in this 
country. The supreme court of Utah in 
a decision rendered last year applied this 
doctrine. The charge against the de- 


26 State v. Anselmo (1915) — Utah, —, 148 
Pac. 1071. : 
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fendant was murder in the first degree, 
and there was medical evidence that he 
was an epileptic. On an appeal from a 
verdict of guilty the judgment was re- 
versed, and the court said that the jury 
should have been instructed to consider 
the medical evidence in determining the 
defendant’s mental capacity to deliberate 
and premeditate the homicide. The court 
made a clear announcement of principle: 
“While one’s mental condition may not 
excuse the act, it may nevertheless affect 
the degree of guilt.’ The theory of 
partial responsibility was recently repu- 
diated in a Texas case.” If the proposal 
that the mental disease of the defendant 
is effective as a defense in so far as it 
negatives one of the essential elements of 
the crime charged be accepted, partial re- 


27 Witty v. State (1914) — Tex. Crim. Rep. 
—, 171 S. W. 229. 
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sponsibility follows as a logical conclu- 
sion. 

In considering measures for improv- 
ing the present law relative to insanity as 
a defense in criminal cases, it is very im- 
portant to avoid crystallizing any medi- 
cal theories of insanity into a rule of 
law. Much of our difficulty has arisen 
from the fact that this was done by the 
judges in M’Naghten’s Case. The rule 
of law must be so framed that changing 
views as to mental disease may fit into 
it. It must also be realized that under 
our present system of law criminal re- 
sponsibility is a legal problem. 


aia 
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Irresistible Impulse as an Excuse 


for Crime 


BY RAY L. SWIFT 


HE general 
test for insan- 
ity, as used in 
the adminis- 
tration of 
criminal law, 
for the pur- 
pose of de- 
termining if 
one who has committed a criminal act is 
legally responsible therefor, is what is 
known as the right or wrong test, as 
formulated in M’Naghten’s Case,? which 
is that every person is presumed to be 
sane until the contrary is proven, and 
that, to establish a defense on the ground 
of insanity, it must be clearly proved 
that, at the time of committing the act, 
the accused was laboring under such a 
defect of reason, from disease of the 
mind, as not to know the nature and 
quality of the act he was doing, or, if 
he did know it, that he did not know he 
was doing what was wrong. 

Whether the term “wrong,” as used in 
the above test, means only morally 
wrong, or whether it also embraces the 
idea of wrong according to the law of 
the state, is a question which was recent- 
ly discussed by the court of appeals of 
New York,? and there decided to mean 
only wrong morally, or according to the 
law of God; in other words, that to es- 
tablish that one accused of crime is not 
responsible therefor, it is only necessary 
to show that, because of mental disease, 
he was incapable of understanding that 


110 Clark & F. 200. 
on People v. Schmidt, — N. Y. —, 110 N. E. 


8 Blackburn v. State, 23 Ohio St. 146. 

4McAllister v. State, 17 Ala. 434, 52 Am. 
Dec. 180. 

5Com. v. De Marzo, 223 Pa. 573, 72 Atl. 
= Bond v. State, 129 Tenn. 75, 165 S. W. 


6 Kearney v. State, 68 Miss. 233, 8 So. 292; 


the act was wrong according to the mor- 
al or divine law, even though he may 
have known that it was prohibited by the 
law of the state. While there are 
numerous cases in which the courts have 
loosely combined the two in stating the 
right and wrong test, as by saying that 
accused, to escape responsibility, must 
have been so insane as not to know that 
the act was against the laws of God and 
man,’ against the laws of God and his 
country,* wrong and criminal,® or by 
using similar expressions,—the decisions 
actually passing upon the question sus- 
tain the position taken by the court in the 
Schmidt Case.® 

It will be observed that the form of 
insanity mentioned abave, which is cov- 
ered by the right and wrong test, is a 
disease of the mind which so affects the 
powers of perception that the person 
suffering from it is incapable of dis- 
tinguishing between right and wrong as 
to the particular act with which he is 
charged, and is to be distinguished from 
the form of insanity which is recognized 
by some courts as a defense to crime, 
known as irresistible impulse. The dis- 
tinction between irresistible impulse and 
the form of insanity embraced in the 
right and wrong test is that an irresistible 
impulse, as recognized by the law, is an 
impulse produced by and growing out of 
mental disease which affects the volitive 
powers of the individual, so that while 
he may be able to distinguish between 
right and wrong as to the particular act, 


Bell v. State, — Ark. —, 180 S. W. 186. See, 
however, Harrison v. State, 44 Tex. Crim. 
Rep. 164, 69 S. W. 500, holding that a belief 
of one accused of bigamy, that he had a direct 
revelation from God that it would not be 
wrong for him to marry the second woman 
without a divorce from the first, would not 
excuse him from responsibility, when he knew 
that his act was in violation of the law of 
the state. 
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he is, because of the overpowering of 
his will, incapable of resisting the im- 
pulse to do the act. 

It must be kept in mind that the only 
form of irresistible impulse which is rec- 
ognized by any courts as an excuse for 
crime is such as grows out of a diseased 
condition of the mind, which must be 
distinguished from mere passion, or 
overwhelming emotions, not growing out 
of such a condition. 

While the term “emotional insanity” 
is occasionally used synonomously with 
“irresistible impulse,” it is more correct- 
ly applied to the state of one who, while 
in the possession of his ordinary facul- 
ties and unaffected by any mental dis- 
ease, gives away to his passion to such 
an extent that he becomes a temporary 
maniac, a condition of the mind which, 
from the legal standpoint at least, is 
not recognized as insanity at all, because 
not produced by a disease of the mind. 

Irresistible impulse must therefore be 
distinguished from heat of passion or 
anger, either as an excuse for crime,’ or 
to reduce the degree of homicide,’ or a 
temporary condition of the mind due to 
intoxication.® 

The best definition of irresistible im- 
pulse, such as some courts recognize as 
an excuse for crime, which has come to 
the attention of the writer, is-to be found 
in Parsons v. State,’ in which the court, 
after disapproving of the test for insan- 
ity formerly adopted by it, formulated 
the proper test as follows: “1. Was the 
defendant at the time of the commission 
of the alleged crime, as matter of fact, 
afflicted with a disease of the mind so as 
to be either idiotic or otherwise insane? 
2. If such be the case, did he know right 
from wrong as applied to the particular 
act in question? If he did not have such 
knowledge, he is not legally responsible. 
3. If he did have such knowledge, he may 
nevertheless not be legally responsible 
if the two following conditions concur: 
(1) If by reason of the duress of such 


7 See note in 10 L.R.A.(N.S.) 1032. 

8 See notes in 5 L.R.A.(N.S.) 809 and 45 
L.R.A.(N.S.) 650. 

9See notes in 36 L.R.A. 470; 13 L.R.A. 
(N.S.) 1024; 25 L.R.A.(N.S.) 376; and 52 
L.R.A.(N.S.) 230. 

1081 Ala. 577, 6€0 Am. Rep. 193, 2 So. 854; 
7 Am. Crim. Rep. 266. 
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mental disease he had so far lost the 
power to choose between the right and 
wrong, and to avoid doing the act in 
question, as that his free agency was at 
the time destroyed; (2) and if, at the 
same time, the alleged crime was so con- 
nected with such mental disease, in the 
relation of cause and effect, as to have 
been the product of it solely. 

Adopting this definition of irresistible 
impulse, the court explicitly repudiates 
as a defense moral insanity, emotional 
insanity, and passion unconnected with 
mental disease, saying: “It is almost 
needless to add that where one does not 
act under the duress of a diseased mind 
or insane delusion, but from motives of 
anger, revenge, or other passions, it can- 
not claim to be shielded from punish- 
ment for crime on the ground of insani- 
ty. Insanity proper is more or less a 
mental derangement coexisting often, it 
is true, with a disturbance of the emo- 
tions, affections, and other powers. A 
mere moral or emotional insanity, so 
called, unconnected with disease of the 
mind, or irresistible impulse resulting 
from mere moral obliquity or wicked 
propensities and habits, is not recog- 
nized as a defense to crime in our 
courts.” 

The defense of irresistible impulse is 
not recognized by a majority of the 
courts, they recognizing as a defense 
only the mental disease which prevents 
the accused from comprehending the na- 
ture and consequences of his act, or, if 
he has such comprehension, such mental 
disease as deprives him of the power to 
perceive that the act is wrong, such 
courts refusing to recognize a form of 
mental disease which overpowers the 
will and deprives the afflicted person of 
the power to choose between right and 
wrong, while at the same time it leaves 
the perceptive faculties intact.™ 

In conclusion it may be said, by way of 
summary, that while irresistible impulse, 
as distinguished from the inability to 


11 For a collection of authorities upon the 
question of irresistible impulse, see notes in 
18 L.R.A. 224 and 27 L.R.A.(N.S.) 461, and 
also the note in 43 L.R.A.(N.S.) 150, on 
kleptomania as a defense to larceny or 
burglary. 
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distinguish between right and wrong, is 
recognized by some of the courts as a 
defense to crime, such impulse must be 
the result of a diseased mind; for if the 
accused person’s mind was free from 
disease, then no impulse to commit the 
crime, no matter how violent and no 
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ousy, envy, or other emotions ; and even 
this form of mental disease is not rec- 
ognized by a majority of the courts, 
when not connected with any disease 
which deprives the individual of the 
power to distinguish between right and 
wrong as to the particular act. 


matter how completely it dominated the 
will of the individual, is such unsound- 
ness of mind as will excuse him. It 
must be the irresistible impulse of a luna- 
tic, and not the violent passion of a sane 
man prompted by revenge, hatred, jeal- 


A Demand for Justice 


I would not subtract anything from the praise that is due to 
philanthropy, but merely demand justice for all who by their lives 
are a blessing to mankind. | do not value chiefly a man's upright- 
ness and benevolence, which are, as it were, its stem and leaves. 
Those plants of whose greenness withered we make herb tea for 
the sick serve but humble use, and are most employed by quacks. 

I want the flower and fruit of a man; that some fragrance may 
be wafted over from him to me, and some ripeness flavor our inter- 
course. His goodness must not be a partial and transitory act, but 
a constant superfluity, which costs him nothing and of which he is 
unconscious. This is a charity which hides a multitude of sins. 
The philanthropist too often. surrounds mankind with the remem- 
brance of his own cast-off griefs as an atmosphere, and calls it 


sympathy. We should impart our courage, and not our disease, 


and take care that this does not spread by contagion.—Henry D. 
Thoreau. 





Notes on Readiness-to-Serve Charges for 
Public Utility Services 


COMPILED SY S. S. WYER 
Consulting Engineer, Columbus, Ohio. 


Sec. 1. Definition of Readiness to 
Serve. 

EADINESS to 
serve is a form 
of minimum 
charge made 
to cover the 
costs incurred 
by the utility 
in holding it- 
self in con- 

stant readiness to render service, without, 
however, delivering any units of energy. 
The actual units of energy (such as kilo- 
watt hours of electric energy, cubic feet 
of gas, gallons of water, or number of 
messages) used are paid for by an ad- 
ditional rate schedule. 

The readiness-to-serve charge has been 
made primarily in electric utilities ; how- 
ever, this practice is applicable to all pub- 
lic utility rate schedules. The term “de- 
mand charge” is used synonymously with 
“readiness to serve.” 


Sec. 2. Readiness-to-serve and Mini- 
mum Charge Distinguished. 


The term “minimum charge” as used 
in public utility rate parlance means 
merely the minimum monthly bill which 
will be rendered, which includes a cer- 
tain definite number of units of public 
utility service. The consumer, however, 
pays the entire minimum bill, regardless 
of whether or not he has used the num- 
ber of units of public utility service that 
go with the minimum bill charge. 


Sec. 3. Meter Rental Distinguished 
from Readiness-to-serve and Mini- 
mum Charge. 


The readiness-to-serve charge is made 
simply for service rendered. The mini- 
mum bill charge is a combination charge 
for service rendered and a certain num- 
ber of units of service sold. 


A meter rental is rental for equipment 
which the utility is under obligation to 
furnish the customer, and the rental is 
added to the bill, regardless of the 
monthly service consumption. It is 
wrong in principle, and cannot legally be 
enforced. Failure to distinguish between 
readiness-to-serve, minimum charge, and 
meter rental has been the cause of much 
confusion, and some unsound decisions 
from judicial bodies. 


Sec. 4. “Connected Load” Defined. 


The term “connected load” means the 
aggregate capacity of all the public utility 
service using devices on the consumer’s 
premises. It represents the maximum de- 
mand that can be made for service when 
all the public utility service using appli- 
ances are in use at the same time. 


Sec. 5. “Active Connected Load” 
Defined. 


Practically every public utility con- 
sumer has more or less equipment that is 
seldom used. The term “active connect- 
ed load” has become an arbitrary desig- 
nation for that part of the consumer’s 
total connected load that is generally, or 
may be generally, in use. 


Sec. 6. Basis for Readiness-to-serve 
Charges. 


This is usually made in terms of some 
percentage of the total connected load, or 
the active connected load. Unfortunate- 
ly there is no uniformity, as will be seen 
by an examination of the decisions given 
in the following pages. These decisions 
also emphasize the fact that in many 
cases there is not a clear distinction be- 
tween a_ straight “readiness-to-serve” 
charge and a straight “minimum serv- 
ice” charge. 
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Wisconsin Railroad Commission. 


Re Menominee & M. Light & Traction 
Co. Aug. 3, 1909, 3 Wis. R. C. R. pp. 
830, 831, 904, 905. 

“A man having an installation and de- 
mand of 2 kws., and using his current 
only one hour per day, consumes no 
more current than a man having an 
installation and demand of 1 _ kw., 
but who is using his current two 
hours daily; yet the investment for 
the former must be twice as great as 
that for the latter. Under such circum- 
stances it is manifestly clear that the 
same rate per kw. hr. for both cannot be 
a just or fair rate. This is especially 
true since the average cost per kw. hr., 
under the figure used here, is about 13.77 
cts. in the first case and about 8.20 cts. 
in the second. 

“But these facts are important not only 
because they indicate how the rates 
charged for current and other services 
should be built up, but also because of 
their effect upon the cost per unit of ad- 
ditional business, or of such extensions 
in the use of the service in question as 
may be developed. From what has been 
said it is clear that, the installation or de- 
mand remaining the same, the expenses 
of operation do not increase as rapidly as 
extensions or increases in the amount of 
the business. It has been pointed out, 
for instance, that an increase in the use 
of the current from one to two hours 
daily would decrease the average cost 
per kw. hr. from 13.77 cts to 8.20 cts., 
and that an increase in the use of the cur- 
rent from one to three hours daily would 
cause a reduction in the average cost per 
kw. hr. from 13.77 cts. to 6.40 cts. In 
this way the average cost per kw. hr. is 
growing smaller as the sales of current 
under the same maximum demand are 
growing larger. 

“These decreases in the cost per unit, 
which follow increases in the sales, indi- 
cate how extensions in the business may 
become beneficial to both the operators 
of public utilities and to the consumers 
of their services or products. If the 


sales are extended without any reduction 
in the rates charged, then the utility alone 
would be benefited by the reductions in 
the cost. 


If, again, the rates are re- 
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duced to the extent of, say, 50 per cent 
of the reduction in the cost that is caused 
by the larger sales, then both the utility 
and the consumers would be benefited by 
the extension of the business. Increase in 
the sales, or extension of the business, 
may then be made the means through 
which both lower rates to the consumers 
and greater profits to the plant may be 
brought about. These facts are exceed- 
ingly important, and should be given 
most serious attention by all who are 
connected with the management of public 
utilities.” Ripon v. Ripon Light & 
Water Co. March 28, 1910, 5 Wis. R. C. 
R. pp. 40, 41. 

“It has already been pointed out that 
the rates for electricity, under the con- 
ditions such as prevail in Ripon, must be 
built up on the hours daily use of the 
active connected load, or the demand of 
the consumers. The effect of increasing 
or decreasing the daily period of use of 
the load has been shown by giving the 
cost of supplying current for various 
hours of daily operation. What consti- 
tutes the active connected load must, in 
the absence of demand indicators, be an 
estimate. It must be repeated here that 
such an estimate must be an average 
figure for each class of consumers, and 
cannot, as a rule, make any distinction be- 
tween consumers in the same class. As 
a matter of fact, the classification of con- 
sumers into residences, stores, offices, 
etc., effects the distinction desired, since 
each class, in the nature of things, has 
its own peculiar manner of using lights. 
The figures used here to represent the 
percentage of the total connected load, 
which may be taken as active, are the re- 
sult of an exhaustive investigation of the 
statistics of electric utilization covering 
a large number of cities. The percent- 
ages have been arrived at by actual tests, 
as recorded by demand meters; and in 
their determination for this case local 
conditions and peculiarities have been 
taken into consideration. It is believed 
that all elements of uncertainty have been 
eliminated so far as possible, and that 
the figures used are a close approxima- 
tion of actual conditions. 

“The proportion of the total installa- 
tion which may be considered active for 
the respective classes is as follows: 


Readiness-to-Serve Charges for Public Utility Services 


“A. Residences, flats, private rooming 
houses, public buildings, and Ripon Col- 
lege buildings, 40 per cent active. 

“B. Schools, churches, and industrial 
establishments which close not later than 
6 p. M., 55 per cent active. 

“C. Livery stables, hotels, and library, 
60 per cent active. 

“D. Stores, offices, club rooms, banks, 
theaters, saloons, and depots, and all 
other consumers not herein specifically 
provided for, 75 per cent active. 

“E. Signs, hallways, and so-called 
street lights, 100 per cent active.” 

Durand Light & P. Co. Feb. 3, 1911, 
6 Wis. R. C. R. pp. 346, 347, 352. 

“The commercial lighting meter rates 
proposed by the applicant comprise a 
readiness-to-serve charge of 15 cts. per 
active unit, and a current charge of 4 cts. 
per kw. hr. The application differenti- 
ates between residence and business con- 
sumers by providing that only 65 per cent 
of the active load of residence consumers 
shall be subject to the readiness-to-serve 
rate. The theory upon which this differ- 
entiation is made appears to be that the 
residence consumer generally uses only a 
part of his installation at one time, while 
the business consumer ordinarily uses the 
whole or greater part of the installation 
at once. This variation between resi- 
dence and business consumers is, how- 
ever, taken care of by assuming the 
average active load itself to be 60 per 
cent for business consumers and 35 per 
cent for residence consumers, and there 
seems to be no ground for any further re- 
duction in favor of residence consumers.” 

Re Red Cedar Valley Electric Co. 
June 14, 1911, 6 Wis. R. C. R. pp. 762 
and 765. 

“These rates, which the applicant de- 
sires to put into effect for power purpos- 
es, are made up of a fixed charge based 
on the load connected and a variable 
charge based on the quantity of current 
consumed. In this respect the proposed 
rates resemble those which apparently 
meet conditions in Rice Lake. They 
differ in having a lower fixed charge and 
a somewhat higher meter charge than 
the theoretical rate. This may not be an 
altogether undesirable feature, as the pro- 
posed fixed charge is not so high but that 
installations may be encouraged thereby, 
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and, at the same time, the meter rate is 
sufficiently low to invite long daily use of 
the current. The proposed power rate 
also recognizes the existence of a differ- 
ence in the ratio of active to connected 
load, as between small and large installa- 
tions. This difference is allowed for by 
a difference in the fixed rate per connect- 
ed h. p. instead of by a uniform fixed 
rate based on different percentages of the 
connected load.” 


Oklahoma Corporation Commission. 


J. I. Case Plow Works v. Oklahoma 
Gas & E. Co. March 17, 1915, P.U.R. 
1915B, 183. 

“The expense of being ready to serve, 
interest on investment, and the equipment 
devoted to the particular class of service 
which must be maintained whether any 
current is actually used or not, must be 
considered in determining the justice and 
equity of minimum rates for electricity.” 


New York Public Service Commission, 


2d District. 


Fuhrmann v. Buffalo General Electric 
Co. April 2, 1913, 3 P. S.C. R. (2d Dist. 
N. Y.) 739. 

“Another difficulty is in ascertaining 
the maximum demand of the consumer ; 
that is, the greatest amount of current 
which he takes at any given moment dur- 
ing the twenty-four hours. Meters have 
been constructed which will determine 
this fact, but they are too expensive for 
ordinary use. They are practical, how- 
ever, in the case of very large consump- 
tion for power. Accordingly, it is es- 
sential to ascertain in some practical, 
although it may be to some extent an 
arbitrary, method, the general average 
amount of demand of the consumer dur- 
ing the peak load hours. Experience has 
settled this to some extent. It must be 
stated, however, that further investiga- 
tion is very greatly required upon this 
point. When once the consumer has paid 
the proper sum for the current which he 
has consumed during the peak of the 
load, the company can well afford to 
make a very considerable reduction in 
price in order to induce him to extend 
the consumption during hours off from 
peak, and the reduction in price will be 
of great benefit, especially in residences. 
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Electric energy ought to be applied to 
very many power uses in every residence, 
where it is now used in but few. 

“Every customer should pay all ex- 
penses which are incurred solely because 
he is a customer.” 

“As to the daily or current peak, it 
would not be equitable to require only 
those who are on that peak to pay all the 
cost, although it is their demand which 
determines the amount to be paid by the 
company for current, since that would 
result in freeing those who take current 
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off the peak from paying anything. 
Hence there must be some method de- 
vised of making an equitable distribution 
of cost of current between the various 
consumers.” 


Tom Gamble 


Tom Gamble was a student 
Of law in manner prudent 
A lawyer he became; 

But fate was most defiant 


He never had a client 


To fan Ambition’s flame. 


So grievous his condition 
He favored prohibition 
By drinking all the gin. 
But he had cause to rue it 
Alas, he couldn’t do it,— 
He left this world of sin. 


Farewell unhappy Gamble 

No more on earth you’ll ramble 
No more for grub you'll scramble 
Your labors are complete. 

And as I write I’m thinking 

’Tis sad you took to drinking 
Thou erring bitter sweet. 


P. S. If you had seen your coffin 
And your undertaker’s bill 

You wouldn’t return for nothin’ 
But would bow to Heaven’s will. 


Lo" b-Stettaz- 





The Featherstone Case 


BY THANE MILLER JONES 
Judge of Probate, Woodstock, New Brunswick 


HE jury had 
been out three 
hours. The 
mid-afternoon 
editions of the 
papers had re- 
luctantly gone 
to press. The 
reporters and 

lawyers had gradually settled down to a 
stolid waiting. 

No use to fume, grudged Dan Mc- 
Keown, attorney for the plaintiff. Whim- 
sically he conceded that when the jury— 
that painfully functioning legal entity— 
got good and ready, in the fullness of 
time, it would be delivered of a verdict. 
Medico-legal experts had never arrived 
at any basis for the computation of the 
probable period of gestation. He found 
himself devoutly wishing, however, that 
the psycho-pathological effect of the ex- 
pert medical evidence would not precipi- 
tate a—disagreement. 

He filled a particularly redolent brief- 
ing pipe,—the phrase seems intelligible — 
and queried from his corner of the at- 
torneys’ room: “Think they'll be out till 
supper time, eh?” 

The loitering attorneys grunted non- 
committal replies. 

One, D. G. Bloom, leisurely regaled 
the smoky atmosphere with a rather good 
story. He concluded, chuckling: “And 
all the while, mind you, the witness’s 
father was on the jury!. When the ver- 
dict struck Skinner he went around dazed 
till someone told him. . Don’t do— 
always—to badger a witness, eh?” 

As the laugh subsided someone asked : 
“What’s that case that Skinner’s on be- 
fore Judge Bliss? Been over?” 

“Oh, that,” said McKeown; “The—er 
—Featherstone Case—old fellow down 
Summerfield way—rich—suddenly went 
mad—daughter died is what started him, 
I hear—began to give away his money 


in chunks—got the restitution bug—con- 
science money—” 

“A layman, I infer,” drawled a young 
attorney, flicking the ash from his cigar- 
ette. 

a and his relatives,” went on 
McKeown, disregarding the sardonic 
comment, “are seeking restraining or- 
ders, guardianships—that sort of thing. 

So I hear,” yawning. 

“That must be the case—it is the case 
that Judge Enright is on,” exclaimed 
Bloom. “You remember—some of you— 
that Sunday News special feature last 
month? What was it? ‘Swaps Swag 
for Hope of Heaven’—some such head- 
ing. Then there was a letter from the 
judge to the editor. I believe the judge 
has entered action against the paper for 
slander and invasion of his right of pri- 
vacy—something like that. The judge” 
—he winked solemnly—“was slightly an- 
noyed.” He chuckled. 

The others smiled. The situation was 
rich in humorous possibilities, it seemed. 

“Argument was concluded this after- 
noon. Judgment in the morning,” con- 
cluded McKeown. 

“What did the judge—” began the 
young attorney, idly, then paused, em- 
barrassed. An elderly man, tall, thin, 
and very dignified, entered the room, silk 
hat in hand, and bowed gravely around. 

“Afternoon, Judge,” greeted Mc- 
Keown, an involuntary respect in his 
voice. 

The others as instinctively straightened 
up. The general air of lolling supineness 
vanished. 

Judge Enright placed his hat abstract- 
edly on a chair, and, peering over his 
eyeglasses—perched perilously half way 
along his thin nose—inquired: “The jury 
are yet deliberating, I presume?” 

“That’s the word, Judge,” sighed Mc- 
Keown. “When insanity is the issue, you 
know. By the way, isn’t that 
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Featherstone Case—doesn’t that issue 
arise there?” 

The judge stiffened. He glared severe- 
ly around. “No!” he thundered. Then: 
“There is no question but that my client, 
James Featherstone, always was and is 
now not only perfectly sane, but fully 
able to properly manage his own affairs.” 

There was a polite silence. The judge 
—retired from the second circuit these 
eleven years—retained in a high degree 
the sincere respect of his fellow at- 
torneys. They accorded him a deference 
that surprised even themselves. The old- 
fashioned punctiliousness of his ethical 
code appealed to them—struggling along 
the unblazed trails of modern business 
ethics. He was disconcerting in the 
strength of his very innocence,—an inno- 
cence that did not spell weakness. 

“But,” persisted McKeown, “the other 
side alleges—” 

“Alleges? They allege the most abom- 
inable scoundrelism!” thundered the 
judge, springing to his feet and impa- 
tiently pacing the room. 

“You expect a decision in the morn- 
ing?” 

ea” 

“Favorable—I trust—” 

The judge’s thin, ascetic face was 
troubled. “It is uncertain, I fear. Dr. 
Westover, Featherstone’s nephew, has so 
diabolically twisted and distorted every 
incident, every word said, every act done 
by his uncle. And his minions villain- 
ously seconded him—that wretch and 
scoundrel! I am uncertain what posi- 
tion the court will take. I am convinced 
that the evidence taken fails to show such 
incapacity as would invalidate a will, but 
the difficulty is that no such degree of 
incompetence in applications of this kind 
—for a guardian—need be established. 
The mere fact that a guardian has been 
appointed does not debar a man from 
making a will, nor does it furnish suf- 
ficient evidence that he had not testa- 
mentary capacity. This is very fully 
dealt with in a surprisingly exhaustive 
note in that excellent modern publication 
in the shelves behind you, Mr. McKeown, 
the Lawyers Reports Annotated.’ If 
only Judge Bliss could, judicially, know 


1 Kimberly's Appeal, 37 L.R.A. 270. 
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all that I know of poor old Jim Feather- 
stone. But the rules of evidence—” He 
paused, spreading his arms helplessly. 
One felt that the mere action was a pow- 
erful plea for the wiping out of all im- 
peding rules of evidence. It was a 
wordless indictment. 

The judge’s thin lips convexed as he 
continued: “Rules of evidence that have 
come down to us from a time when the 
very parties to an action were not al- 
lowed a word; when the jurors were the 
real witnesses; when witnesses were in- 
competent if they were in a position 
through natural interest to speak with 
authority on the merits. True, this 
anomaly has been exactly reversed in our 
day, but the ancient rules of evidence, 
based largely upon the former conditions, 
still hamper and sometimes well-nigh 
prevent the real truth from becoming ju- 
dicially known. When Night- 
hood was in flower!” The misquotation 
was appreciated. 

McKeown, concealing a yawn, sug- 
gested: “Would it be violating any con- 
fidence, Judge, if—er—I for one would 
like to hear the real facts of the mat- 


ter—It would serve to pass the anx- 
ious minutes.” 

The judge glanced about him. 
est was written on several faces ; curios- 
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ity on others. 
pathetic. 

Shaking his eyeglasses with fierce, im- 
personal intent into the face of the big, 
sleepy court crier—with the Ben Butler 
features—the judge began: 

“James Featherstone is a_ general, 
small-town merchant. His wife died 
long years ago, when his daughter, Mary, 
was born. He may be accurately desig- 
nated as the ‘big’ man of the community 
in which he lives. Gentlemen, you know 
the type—general dealer, produce ship- 
per, contractor with the big companies 
for lumber and pulp, principal stockhold- 
er in the local bank, money lender on 
mortgages and notes of hand; an enthu- 
siast, a man with large ideas, a worker ; 
a big man tied to a comparatively small 
environment by associations of kinship 
and business interests.” 

The judge paused, then, gazing out 
over the flat, smokestained roofs, contin- 
ued: “The first time I ever saw Feather- 


Bloom was openly sym- 
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stone—Oh, seventeen or eighteen years 
ago now—our train had stopped at Sum- 
merfield for passengers and mail. Jim’s 
daughter, Mary, was then a little tot, just 
able to toddle about. With the mail bags 
flung over his shoulder and the little 
maiden atop of that, he came down the 
station platform, his bright, black eyes 
sparkling with the zest of life enjoyed. 
I have always remembered the pleasant 
picture of the happy father and the little 
girl crowing atop the mail bag. 

“A few years later I acted for him in 
a replevin case. I found him to be a 
man of keen business discernment, ener- 
getic, courageous, a man whom [ at that 
time considered of very unusual intelli- 
gence and balance. He wanted his own 
—nothing more. It is true that he 
worked hard and acquired wealth—for 
his daughter. 

“Then back in the autumn of 1909 I 
prepared his will. Never shall I forget, 
gentlemen, that evening, after the draft- 
ing was completed, spent before the huge 
open fire in his great dining room; how 


the three of us, Mary, Jim, and myself, 
enjoyed the quiet serenity of that hearth. 
I recall with a pang that that wretch and 
scoundrel, Dr. Westover, then a youth 
of eighteen about to return to medical 
school—on Jim Featherstone’s: money— 


came in upon us. He was the son of 
Jim’s sister, deceased, the father a worth- 
less profligate—a moral degenerate, the 
modern term is, I believe. 

“Some four years later Featherstone 
telephoned me re the reorganization of 
his fertilizer company. I suggested our 
Mr. Palmer, of Macdonald, Munro, & 
Palmer, with whom I am, as you know, 
associated, but having had me he would 
have no other, ha !—” 

“Like the man that used the soap,” 
laughed the youth. 

“Eh? Ah, I perceive that my young 
friend catches the allusion. Well, I went 
down. And ever since, gentlemen, I have 
been right glad that I did. Mary was 
then nineteen. She had developed into a 
beautiful woman. Beautiful? An ex- 
quisite and charming creature whose 
very loveliness seemed to possess some 
occult faculty of creating in the observer 
a quality of soft innocence, as though he 
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were gazing tenderly into the heart of a 
lily.” 

“ ‘Gentlemen of the jury,’ ” murmured 
the young attorney, winking at Bloom. 
The judge flushed, shut his lips tightly, 
then went on slowly: “I will avoid 
figures of speech that—happily, perhaps 
—in these modern days of rush are 
deemed inept—” 

“Oh, no,” from McKeown. 

“I will simply state, therefore, that she 
was a perfect flower of God’s own fash- 
ioning. Jim Featherstone adored her. 
He worshiped her with strength of 
character. I dare say this idyllic quality 
of paternal affection is often observab!: 
when the wife—” a spasm swept over the 
judge’s sensitive features—‘predeceas- 
ing her consort, becomes an ineffaceable 
memory and yet immortal through a new, 
tiny duplicate of herself, a child. But 
alas, there is in Holy Writ—I need not 
pause now to verify the citation—a pro- 
hibition as to having other gods before 
Him. At the age of twenty years Mary 
Featherstone sickened and died. Some 
malignity slunk into the heart of the 
flower and blighted its young strength. 
When I motored down two days later the 
roadside roses were riotously in bloom. 
The air was oppressive with fragrance— 
but did not all this ripened beauty spell 
death in the last analysis? And is there 
for them—or for us, their cousins—any 
real, individual awareness beyond? 

“Well, gentlemen, I confess to you 
that I did not like the look in Jim Feath- 
erstone’s eyes. There was a something 
in the man’s intent—I had almost said 
listening—look that does not set heartily 
upon a man whose mortal duty is to eat 
three square meals a day with relish and 
be mindful of creature comforts and the 
fall rheumatism. He somehow seemed 
to have lost that sturdy, robust solidity 
of his. The deep-seated verities of his 
life were beginning to be subjected to a 
painful scrutiny. He begged me to stay 
with him a little while. 

“That wretch and scoundrel, Dr. West- 
over, his nephew, then practising medi- 
cine, assumed temporary charge of 
Featherstone’s various activities. Jim 
and I spent a curious, rambling week to- 
gether. Featherstone got into the habit 
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of slipping into his pocket small limp 
volumes—poems of the estimable Mrs. 
Browning, of Mr. Tennyson, and of my 
dear friend Walt Whitman. And the 
Bible. Jim—” 

“Pardon—is that the jury?” asked 
McKeown nervously. The crier evaded 
Judge Enright’s eyeglasses, swiftly van- 
ished, and returned with a “No such 
luck.” The judge resumed. 

“Jim Featherstone, like millions of 
worthy and intelligent persons—should I 
not have said like practically all of us ?— 
believed in heaven, hell, and immortality 
to that tangible, vital degree justifying 
the appending of the word personal to all 
three. Mary was in heaven with her 
mother, looking down upon him with in- 
finite compassion. She was whispering: 
‘Come!’ And to Jim, that soundless 
whisper was louder than all the varied, 
garish calls of this intruding nature. 

“He was a simple-hearted man, as all 
big men are, and the issue was clear to 
him. Living, she had been his unceasing 
joy. He, quite simply, wished above all 
else to be with her again. He believed 
it was possible. And he knew that the 
only way to be with Mary after death 
was to repent and have his sins forgiven 
him. I do not purpose becoming theo- 
logical. His was an unusually strong, 
sane, and logical mind, and, believing as 
he did, he considered deeply what things 
were demanded of him who would re- 
pent his evil ways and become as a little 
child. He was first to make peace with 
his brother. The allusion is to Holy 
Writ. In his forty years’ activities he 
had managed to accumulate some $350,- 
000 to $400,000 for Mary. She was a 
queen, and she should reign as such. In 
the acquisition of this wealth Feather- 
stone had waived aside impatiently the 
remonstrances of his conscience. 

“True, he had committed no crime, but 
to his soul his heart was black. Take an 
illustration: for years he had paid too 
little in taxes, and he knew it. The asses- 
sors, under financial obligations to him, 
had seen fit to undervalue his properties, 
or rather not to increase his valuation as 
his increasing wealth warranted. He had 
permitted this. In this way he calculated 
—and, gentlemen, he was a marvelous 
head at figures—that he had withheld 
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from the ptiblic some $32,000. Not to 
weary you, I will mention only two or 
three other instances,—there were many. 
He had foreclosed mortgages, in a strict- 
ly legal—even equitable—way mind you, 
and afterwards had managed to sell the 
premises at a profit. The surplus, he 
claimed, belonged to the former mort- 
gagor. He did not take into account that 
he had allowed the shiftless mortgagor 
all the rights that law or equity allowed 
him, nor his own energy and business 
acumen as determining factors in the in- 
creased value of the premises. Of 
course, it was a matter purely of his own 
conscience. And he felt that he had done 
an evil thing. There were many of these 
mortgage affairs. The fact that the law 
of the land could not put a finger on any 
of his transactions and decree “refund!” 
when suggested by me, met with a brief, 
intolerant allusion to God’s law—and I 
had no answer ready. He must free 
himself, if might be, from the body of 
this death. Well, gentlemen, he had the 
means, he had the undoubted, unques- 
tioned right, to so employ a portion of 
these means. The distribution of $114,- 
000—that was the proximate figure— 
would do a right deal of good, and, even 
from the low standpoint of medical 
science, would tend to relieve what I am 
free to admit might properly be termed 
a growing morbidity of spirit. Jim 
Featherstone hoped and prayed that it 
would, under Providence, right his soul 
for heaven,—for Mary. It is conceded 
that his motive was as selfish—and as 
sane, more truly sane—as when he hoard- 
ed gold—for Mary. He was now, from 
motives just as intensely personal, obey- 
ing the mandate to lay up treasures in 
heaven. And, too, is there not a selfish- 
ness, seeking not after the things of the 
body, but after the soul’s great content- 
ment, which one may view with tender 
pity and not too scornfully gibe at? I 
personally have known of a blatant al- 
truism that was hateful in the sight of 
God and man. And it is not conceded to 
be banal to have regard to the recom- 
pense of the reward. Was there not, too, 
an Other-ism—a deep wish to please 
those two who waited, as he believed, 
beyond the skies, and whose whisperings 
he confessed manfully on his cross-ex- 
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amination—while that damn _ shyster 
Skinner grinned—that sent Jim Feather- 
stone that Friday night to his knees in the 
little meetinghouse, uttering in the an- 
guish of his spirit and in the presence of 
his fellow creatures, all his abominations 
in the sight of God? His self-arraign- 
ment to the indictment he mercilessly 
presented was clear, passionless, and suc- 
cinct. It had become a matter of extreme 
moment to him, a matter of good busi- 
ness—as one might say—this business of 
saving his immortal soul. The little, in- 
efficient minister gawked helplessly. The 
atmosphere grew tense. It was realized 
that their “big man,” the sturdy heart of 
the countryside, was baring his soul un- 
der the Divine suggestion. Yet the next 
day men grinned. Let me repeat, men 
grinned. Hilton, the manager of his 
bank, saluted Featherstone courteously 
—and grinned; Maddox, the butcher, 
took his order—and grinned; Graham, 
the tailor, was deferentially polite—and 
grinned ; the coat makers and the waist- 
coat makers and the pantaloon makers 
peered from the windows and grinned. 


Male and female grinned they. Feather- 
stone was obviously pointed out as he 
walked with bright eyes and a happy 


smile about his many duties. And those 
who gazed grinned. It made for the 
gaiety of nations. It was a rare joke. 
He had let religion interfere with his 
business—a palpable fool. And men 
grinned. 

“A certain Sunday newspaper—a vile, 
scurrilous sheet—made what I believe is 
called a Sunday special of it. A human- 
interest story. Ghouls! Featherstone 
had at this time restored about $70,000. 
If my memory serves me the double page 
flared out in grotesquely misshapen let- 
ters: ‘Swaps Swag for Home in Heaven 
—Father Frantic at Daughter’s Death 
Confesses Crimes to Shrive Soul from 
Sin.’ The alliteration was painstakingly 
horrible; the inaccuracy of the letter 
press astounding. Extremely vexed, I 
penned a vigorous letter to the publish- 
ers, remonstrating with them upon the 
glaringly false and slanderous errors in 
the premises. Instead of a contrite and 
courteous apology and retraction,—which 
I naturally expected,—the newspaper 
actually published my letter, absolutely 
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without authority from me, together with 
a wretched snap shot and much extrane- 
ous personal matter, including excerpts 
from my legal works, all under the de- 
famatory caption: ‘Great Jurist Decrees 
Featherstone’s Crimes Virtues.’ I im- 
mediately entered action. The case 
stands for trial in the autumn. 

“Shortly after this Featherstone hur- 
ried to me, terror in his eyes. Nothing 
short of sheer terror. 

“ “Why, man alive, what’s the matter? 

“*They say I’m crazed.’ 

“ *Crazed—who says that?’ 

““George—my dead sister’s child— 
says I’m crazed, mad!’ 

“Dr. Westover? The young whelp! 
What impertinence. Well, don’t 
mind him. Your course is clear.’ 

“*That’s just the trouble, Judge. He’s 
asking them to prevent me making resti- 
tution.’ 

“Asked who?’ 

“*The court.’ 

“The infernal wretch and scoundrel!’ 
I stared speechless at the old gentleman. 
He handed me the papers that had been 
served upon him. I stubbornly went to 
work. It has been a hard, long 
fight. Westover has been very bitter in 
his persecution. Every peculiarity, every 
eccentricity of Featherstone’s conduct 
has been subjected to a microscopic scru- 
tiny. The fact that in all instances where 
Featherstone desired to make restitution 
there had been done no wrong cognizable 
to the law, was made much of in a long 
and verbose argument. It was urged that 
no man in his senses would see aught to 
rectify where the law imputes no blame. 
But, gentlemen, in an address of some 
four hours’ duration, I plainly and with- 
out undue grandiloquence or bombast 
tore these sophistries to shreds. I stood 
for the soul’s logic. I stood for the san- 
ity of the heart. I stood for a recognition 
of the sanity of the perception of a pos- 
sible justice beyond the letter of man- 
made law. I clearly analyzed the nature 
of human sanity. And I stood for the 
rights of man in this free country; the 
absolute right of a man to deal with his 
own in any lawful way. With bitter irony 
I admitted that so long as man merely en- 
gaged in those physical performances 
which he shares the power to do in com- 
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mon with the lower animals, there could 
be no question of his entire sanity. To 
that extent he was a sane—animal, func- 
tioning—somewhat defectively—in the 
premises. The other animals do the same 
thing—more efficiently. But when he 
rose from the trough and turned to the 
Hills from whence cometh his light, mad- 
ness seethed. Sarcasm is an effec- 
tive weapon in experienced hands. 

“I drew, too, a word picture of the 
doctor. There were things in his conduct 
that led the temperate mind to associate 
him at once with the Spirit of Evil. This 
I did. You should have seen him writhe. 

. . Here was a man worth, say, $350,- 
000. He wanted to give away, say, $115,- 
000. There was an adequate reason for 
this. And he had made a new will—after 
his daughter’s death—giving everything 
to this nephew. He refuses even now to 
change that will. Outside the question 
of sanity—or rather of imprudent, idi- 
ctic waste of his property—supposing 
Featherstone completed his expenditure 
of $115,000, there would be approximate- 
ly $250,000 left. What does the scoundrel 
want ? 

“Mr. Palmer, who is associated with 
me in the case, took up the greater part 
of a meager half hour in citing authori- 
ties which I confess I but imperfectly 
followed. However, I presume he did 
the case no harm. . As the time 
draws near for the delivery of the judg- 
ment upon which Jim Featherstone’s 
whole future hangs, I confess that I 
grow nervous. I recall that Judge Bliss 
yawned three distinct times during the 
delivery of my address, and that twice 
he rudely interrupted me with the inane 
remark that the point seemed fully ar- 
gued. Permit me to remark here, among 
friends, that I never considered that Bill 
Bliss possessed in any remarkable de- 
gree the rarest of all qualities—a calm, 
judicial mind. It would be a 
judicial outrage to restrain Featherstone 
from his course. With every check he 
hands out he sees the face of Mary in 
heaven more clearly—beckoning—a Di- 
vine enthusiasm this. An in- 
effable frenzy of purging that is not 
madness. If a man in his sober, God- 
fearing senses, holding literally to the 
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tenets of the Christian religion and hav- 
ing the courage of his convictions can- 
not so deal with his own property as to 
atone for his sins and fit his soul for 
heaven, then all’s not right in the world 
—notwithstanding the late Mr. Brown- 
ing. He is struggling for union with 
his loved ones beyond the bourn of time 
and space. If he could but succeed, why 

. . Why then.” His voice 
trailed off in conjecture. His appear- 
ance as he stands with bowed head gaz- 
ing unseeingly at the flat roofs spells 
dejection. 

The lawyers were silent. Then Bloom 
blew his nose violently, and, going to the 
door, peered out. 

McKeown essayed a word. 
Judge, I think you’ll win. Damn it all, 
you should win! I must hear the—” 

“The jury!” announced Bloom from 
the doorway. 

The next morning McKeown, hurry- 
ing down the corridor, slipped into the 
court room. Judge Bliss was reading 
from his judgment. 

a though, therefore, unquestion- 
ably eccentric, have no bearing on the 
real issue here. The protection of prop- 
erty is the main object of such statutes 
as that now under consideration, and the 
test of the unsoundness in question is 
largely the incompetency of a person to 
manage property in a rational manner. 
The authorities are collected in a note 
to the case of Emerick v. Emerick, 13 
L.R.A. 757, supplemented by the cases 
collected in Extra Annotations, vol. 2, 
page 760. What incompetence is shown 
here? Featherstone appears to be a man 
of exceptional shrewdness. He has ac- 
quired property worth at least $350,- 
000. It does not appear that he ever 
made an improvident bargain; it has not 
been shown that he is at all likely to be 
duped by designing persons. But it is 
claimed that he is dissipating his prop- 
erty irrationally. To arrive at this con- 
clusion I would have to decide that it 
is an irrational act to believe in the tenets 
of the Christian religion. It is true that 
there is in this country no religion es- 
tablished by law, but the Christian re- 
ligion is nevertheless a part of the law 
of the land in this sense, at least, that its 
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Divine origin and truth are admitted* 
That being so, I cannot deem conduct 
irrational that is the logical outcome of 
a courageous obedience to its admoni- 
tions. In the instant case. . . .” 
McKeown had heard enough. 
hurried busily down the corridor. 
Half an hour later he encountered 
Judge Enright on the courthouse steps. 
A very bright-eyed old gentleman was 
earnestly talking to him. “My dear old 
friend! I am now free—free to do right. 


2 Vidal v. Philadelphia, 2 How. 127, 11 L. 
ed. 205. 


He 
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I am living in the sure certitude that I 
shall be with my darlings again—for al- 
ways! O blessed assurance. 
Friend—I yearn for your happiness, too. 
Are you—do you feel that Divine cer- 
titude , 

“Eh? dete can discuss that— 
er—later, perhaps—Do you _ purpose 
catching the 11:42 train?” 


preg 


The Lawyer's Library 


The Precedents of ages wall him in,— 

Now but the printed rules ’gainst wrong 
and sin; 

The brown-backed 
along each wall, 

Seem silent, yet speak, mightiest of all! 


volumes, ranged 


Within them, though compact, with full- 
est span 

They compass all the past discords of 
man ; 

And while the lawyer scans them with 
shrewd eye 

Their weighted 


thought 
bring a sigh. 


and reason 


As, in his cloister all alone, he sits, 

Through centuries imagination flits ; 

He sees exalted judges in black gowns, 

And contemplates their “legal” smiles 
and frowns. 


First toward the Age of Coke his mind 
is bent, 

Then forward to more modern times of 
Kent; 

Lord Mansfield beckons, Blackstone calls 
him, too; 

He hears great Marshall give opinion 
true. 


Roswell, New Mexico 


He sees the erring brought to ways of 
grief ; 

Oppression’s cry is answered, for relief ; 

He hears the losing litigant enrage,— 

The smiling winner’s plaudits next en- 
gage. 


He notes therein the endless nights of 
toil 

To settle rights of Persons, Things, and 
Soil ; 

He hears forensic orators debate, 

And sees the wearied jury wrangling 
late. 


He pities now the cringing felon’s plight, 

Who hears pronounced the Sentence, as 
a blight; 

He watches, then, the struggle on Ap- 
peal— 

One precedent a life’s whole fate my 
seal! 


Thus, in his learned silence, he reclines, 

And marvels at this work of countless 
times ; 

These are not merely ponderous books, 
sedate,— 

These are the very breath of Life and 
State! 


A. G. Pierrot. 
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Study of the Feeble-minded 


‘THE subnormal element in the popula- 

tion is receiving increased study. A 
committee on provision for the feeble- 
minded has been organized with head- 
quarters in Philadelphia. Its purpose 
is “to disseminate knowledge concerning 
the extension and menace of feeble-mind- 
edness and initiate methods for its con- 
trol and ultimate eradication from the 
American people.” The work of the 
committee is carried on by a publicity 
and lecture campaign. It also co-oper- 
ates with other organized effort in pro- 
curing surveys to be made. The inmates 
of all state institutions are to be ex- 
amined for mental defects. 


"Tis the mind that makes the body rich.—Shakespeare. 


Comment 


The governor of the state of Arkansas 
has appointed a commission of five mem- 
bers to make a complete survey of the 
feeble-minded in the state. Similar sur- 
veys have been made in New York and 
Michigan, it is said. Some work along 
this line has been done also in Pennsyl- 
vania, Maryland, and Texas. 

It was announced at the commence- 
ment of the year, by Dr. Thomas H. 
Haines, director of the Bureau of Juve- 
nile Research at Columbus, Ohio, that a 
card index record of the feeble-minded 
citizens of the state had been started, and 
that such a classification would be made 
in all counties. By the end of the year 
it is hoped to have detailed family and 
individual records on a large proportion 
of subnormal persons. 

With a definite record of all feeble- 
minded persons available, social work- 
ers will be in position to demand legis- 
lation to prevent intermarriage of 
degenerates, Dr. Haines pointed out. 

“Hundreds of feeble-minded persons 
marry in Ohio every year,” said Dr. 
Haines, “‘and the cost of caring for their 
offspring falls on the community. Often 
they are not considered feeble-minded, 
but only ‘queer,’ yet the disastrous re- 
sults are the same.” 

“In a few years from now we will 
look back with amazement on the time 
when we allowed our feeble-minded to 
be at large, had no record of them, and 
permitted their marriage,” observed Dr. 
Haines. 

The number of the insane and feeble- 
minded in the United States, as disclosed 
by the census of 1910, is 200,000. It is 
said that the number is not increasing, 
although this might appear to be the case 
from the fact that the segregation of 
these unfortunates is increasing. 


Bad Eyes Make Bad Men 


‘THAT defective eyesight frequently is 
the cause of criminal tendencies or 
moral delinquencies is the opinion of 
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Judge William H. Wadhams, who bases 
his belief upon. a long period of observa- 
tion as judge of the New York court of 
general sessions. 

“Bad eyes make bad men,” said Judge 
Wadhams in an address to the Society of 
Medical Jurisprudence. “The man who 
cannot see straight cannot think straight 
and cannot act correctly. When the nerv- 
ous functions become disarranged the 
morals also are affected. One of the 
first steps the state should take in the 
correction of the criminals is careful ex- 
amination and treatment of their eyes. 
A very large percentage of the men who 
appear before me for sentence are suf- 
fering from defective eyesight, and I at- 
tribute their moral delinquencies largely 
to this cause.” 

The effect of ocular ailments upon de- 
linquency was considered by that careful 
observer, Dr. William Healy, director of 
the Psychopathic Institute, Juvenile 
Court, Chicago, who states in his recent 
work, “The Juvenile Delinquent:” “In 
our estimation of causes of delinquency 
it appeared that defective vision could be 
regarded as either a major or minor fac- 
tor in over 10 per cent of the cases. Vi- 
sion, to be sure, was not perfect in many 
other instances, but in these it was hard- 
ly to be regarded as any cause of the 
delinquency. There are several sides to 
the resultant effects of bad eyesight, so 
far as delinquency is concerned. 

“Eyestrain notoriously leads to irrita- 
bility, discontent, headache, various feel- 
ings of bodily discomfort,—all of which 
may be contributory to the individual’s 
delinquency. Now eyestrain, it should 
be remembered, is not always to be read- 
ily measured by what the individual can 
see on a test chart. Defective vision may 
exist without strain, and strain may re- 
sult from not readily discerned defects, 
such as astigmatism. This latter may be 
provocative of such unconscious irrita- 
tions as we are interested in. These ir- 
ritations are just such feelings as are 
likely, especially during the adolescent 
period, to cause a reaction in antisocial 
acts.” 

Recognition of the fact that crime has 
natural causes is leading to a reshaping 
of criminal science. The individualiza- 
tion of penal treatment is proving to be 
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a great saving truth. Consideration of 
the needs of each individual offender, 
and the application of remedies appro- 
priate to his moral, mental, and physical 
condition, will reclaim the delinquent and 
render him no longer a menace to soci- 
ety. The struggle against crime ought 
not to cease for a single moment. But 
it must be carried on in the spirit of en- 
lightened justice. 


Proposed Tax on Genius 
OPYRIGHT laws for intellects and 


maximum wages for men of genius 
is the novel proposal of Professor Simon 
N. Patten, of the University of Pennsyl- 
vania. 

Foreseeing a bankrupt Europe facing 
a tax rate of 25 per cent after the war, 
Professor Patten, according to the Phila- 
delphia Bulletin, prophesies that all 
present theories and methods of govern- 
ment finance will break down, and read- 
justments be necessary to make more 
equal distribution of tax payments. 

If the war lasts another year and a 
half, as now seems probable, he said, the 
total cost to the Allies alone will reach 
at least $10,000,000,000 a year in interest 
Russia and Italy were bankrupt 
before the war, and cannot help pay this 
interest. France is bankrupt now, and 
England will have the whole burden to 
bear. Germany, assuming she is con- 
quered, can pay no indemnities to ease 
this burden. 


Some means must be devised for 
reaching by taxation the man of inherit- 
ed genius, according to Professor Pat- 
ten. Modern biology asserts that such 
qualities as initiative, determination, dil- 
igence, and energy depend almost entire- 
ly on heredity and climatic influence, and 
that our easy method of assuming equal- 
ity of opportunity is absurd. Racial dif- 
ferences exist not only as the cause of 
the European war, but as the cause of 
conflict here at home. 

Society, he said, is entitled to take for 
itself the largest share of this inherit- 
ance, and should limit by a maximum 
wage the amount of income that any 
man shall be permitted to acquire. Since 
the ordinary man’s investment is not safe 
against the attacks of more talented ma- 
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nipulators, he should be assured that the 
differential against him will not last for 
much longer than the term of a patent 
or a book copyright. 

This is not merely an academic ques- 
tion, Professor Patten explained, but one 
that has a vital interest for the United 
States in these days of large loans for 
public works and for preparedness. 
Someone must pay the bill; the work- 
ingman already is paying as much as he 
can. 

This fantastic suggestion seeks to 
bring within the domain of the assessor 
the most intangible and ethereal of as- 
sets. It savors of the wizardry that 
would tie knots in the wind and make 
ropes of sand. It seems like imposing 
a poll tax on Ariel. 

Genius, so far as rewarded, now pays 
tax upon its material possessions. To 
limit its acquirements by a minimum 
wage would naturally tend to decrease 
the “initiative, determination, diligence, 
and energy” that characterizes it, except 
possibly in those cases where a subtle 
instinct impels the genius to complete his 
work regardless of reward. 


Bill on Criminology 


HE bill on criminology (Sen. 4990, 

and H. R. 8820) has been introduced 
in the present Congress by Hon. Joseph 
T. Robinson, of the Senate, and Hon. 
Joseph Taggart, of the House. It is one 
of the oldest bills in Congress. It has 
been reported favorably by the Judiciary 
Committees of both Houses twice. It 
has failed to become law mainly through 
unintentional delay. 

The bill has been indorsed by the prin- 
cipal representatives of the legal and 
medical professions of this country, in- 
cluding the American Bar Association 
and six national and twenty-five state 
medical societies ; it has also been recom- 
mended by many religious associations 
of different denominations, including 
twenty-five Presbyteries. It also has the 
indorsement of the Congress of Crim- 
inal Anthropology in Europe. No bill 
ever in Congress has had such indorse- 
ment. The plan of work in the bill was 
presented to Russia and Belgium, and 
adopted by both countries. Many other 
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foreign nations are doing scientific werk 
in criminology. 

The general purpose of the bill is to 
lessen and prevent crime, pauperism, and 
defectiveness by the best methods known 
to science and sociology. In addition to 
this general scope of the bill, there are 
some direct ends in view: 

1. To gain more trustworthy knowl- 
edge of social evils. Such knowledge 
would furnish a basis for modifying de- 
fective laws, adapting them to present 
conditions. 

2. To furnish a basis for methods of 
reform, and in addition seek, through 
knowledge gained by scientific study, to 
protect the weak (especially the young) 
in advance before they have gone wrong, 
and not after they have fallen and be- 
come tainted, which is the great defect 
of most schemes of reform. 

3. To find whether or not there are 
any physical and mental characteristics 
that distinguish habitual from occasional 
criminals. Such knowledge would en- 
able the community to protect itself in 
advance from habitual criminals, and as- 
sist prison officials in preventing them 
from contaminating other criminals. 

4. Exhaustive study of single typical 
criminals, which represent a large num- 
ber, will give definite knowledge as to 
just how men become criminals, and to 
what extent their surroundings influence 
them, as compared with their inward 
natures. This would make possible a 
rational application of remedies for these 
evils. 


5. More exact knowledge of the ab- 
normal classes will enable us to manage 
them better in institutions. Such studies 
will bring men of better education and 
training in control of the institutions, 
and increase interest in the professional 
study of these classes, which the Amer- 
ican Bar Association emphasized when 
indorsing the work. 

6. To summarize and combine results 
already gathered by city, state, and Fed- 
eral institutions and governments, en- 
couraging uniformity of method in col- 
lecting data. 

It would be well for those in favor of 
the measure to write to their Senators 
and Representatives on the subject. 
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Better no law than law not enforced.—Danish Proverb. 


Adverse possession — railroad right 
of way. While the doctrine prevails in 
some jurisdictions that land embraced 
within a railroad right of way is held for 
a public purpose, and for that reason can- 
not be acquired by adverse possession, 
the great weight of authority is that, in 
the absence of statute to the contrary, 
the title or easement of a railroad to 
land included within its right of way, 
not acquired by public grant, may be ex- 
tinguished by adverse possession; that 
is, possession which in view of all the 
circumstances including the character of 
the railroad’s title or interest and the 
title or interest of the other party may 
be regarded as adverse. That the doc- 
trine of adverse possession is applicable 
to land acquired by a railroad company 
for its right of way is held in Dulin v. 
Ohio River R. Co. 73 W. Va. 166, 80 S. 
FE. 145, annotated in L.R.A.1916B, 653, 
which further holds that when such right 
of way is only an easement, occupation 
by inclosure and cultivation of a part of 
it by the owner of the servient estate 
until it is needed for the operation of 
the railroad is presumed to be permissive, 
and not adverse, and the statute of limi- 
tations will begin to run only from the 
time the railroad company has notice of 
the occupier’s hostile claim. 


Appeal — right to raise question of 
jurisdiction — party invoking. That 
one invoking the jurisdiction of a court 


of equity upon a controversy belonging 
exclusively to a court of law may raise 
the question of jurisdiction on appeal 
taken by himself is held in the Virginia 
case of Litz v. Rowe, 86 S. E. 155, an- 
notated in L.R.A.1916B, 799. 


Bills and notes — provision for at- 
torney's fee — negotiability. A prom- 
issory note, containing the provision, 
“and agree, in case of suit hereon, to pay 
reasonable attorney’s fee as allowed by 
law,” is held in the Oklahoma case of 
Potts v. Crudup, 150 Pac. 170, annotat- 
ed in L.R.A.1916B, 672, not to render the 
amount of the obligation of the note un- 
certain, under § 4437, Comp. Laws 1909 
(§ 4052, Rev. Laws 1910), and therefore 
does not destroy its negotiability. 


Carrier — attempt of passenger to 
re-enter moving train — duty of car- 
rier. A railroad company is held not 
liable in the Kentucky case of Kentucky 
Highlands R. Co. v. Creal, 179 S. W. 417, 
for injury to a passenger who had left 
the car while the train was on a siding, 
and attempted to re-enter after it had 
begun to move, by his being thrown un- 
der a car by a jerk of the train, although 
the engineer saw him approaching the 
train, but proceeded under the assump- 
tion that he would not attempt to enter it 
because of its speed, or had safely done 
so, and increased the speed with a jerk, 
since, being a trespasser, the carrier owed 
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him no duty except to exercise ordinary 
care to avoid injuring him after discov- 
ering his peril. The status as passenger 
of one who attempts to board a moving 
car or train is considered in the note 
appended to the foregoing case in L.R.A. 
1916B, 830. 


Case — enforcing rules of association 
— loss of practice by a physician. The 
officials charged with carrying the rules 
of the benevolent association of a rail- 
road into effect are held not liable in the 
Montana case of Peek v. Northern P. R. 
Co. 152 Pac. 421, annotated in L.R.A. 
1916B, 835, for loss of practice by a phy- 
sician because of enforcement of rules 
of the association that none but author- 
ized physicians shall be called in case of 
injury to railroad employees except in 
case of emergency. 


Chattel mortgage — priority to keep- 
er’s lien. One boarding the horses used 


in the daily business of a merchant is 
held in the Maine case of Drummond v. 
Griffin, 95 Atl. 506, L.R.A.1916B, 748, 
to relinquish his lien for their keep in 


favor of a chattel mortgagee by permit- 
ting them to go into possession of their 
owner for their customary service after 
the recording of the mortgage upon them. 


Commerce — transportation of ex- 
plosives — state regulation. Failure of 
the persons handling a shipment of dy- 
namite designed for exportation to com- 
ply with the rules of the state and munici- 
pality governing explosives as to point 
of transhipment is held in Actiesselska- 
bet Ingrid v. Central R. Co. 132 C. C. A. 
316, 665, 216 Fed. 72, 991, not to render 
them liable for injuries due to an explo- 
sion, if they complied with the rules of 
the Interstate Commerce Commission. 
The question of liability for injury by 
explosives during shipment is consid- 
ered in the note accompanying the fore- 
going decision in L.R.A.1916B, 716. 


Conflict of laws — limitation of ship- 
owner's liability — foreign vessel. The 
law of the United States, and not that 
of the foreign country to which the ship 
belongs, it is held in Oceanic Steam Nav. 
Co. v. Mellor, 233 U. S. 718, 58 L. ed. 
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1171, 34 Sup. Ct. Rep. 754, L.R.A.1916B, 
637, will be enforced by the Federal 
courts in a proceeding by the owner of 
a foreign vessel sunk in a collision with 
an iceberg on the high seas for the limi- 
tation of liability authorized by the Fed- 
eral laws and admiralty rules. 


Contracts — causing breach — in- 
junction. Injunction will not lie, it is 
held in the Wisconsin case of People’s 
Land & Mfg. Co. v. Beyer, 154 N. W. 
382, on behalf of an electric light com- 
pany to prevent a property owner from 
requiring tenants to discontinue such 
company’s service and utilize that of a 
rival, if the requirement is made only of 
tenants whose leases are about to ter- 
minate, so that the change of service is 
made a condition of renewal. Interfer- 
ence by a landlord with the business re- 
lations between his tenants and third per- 
sons is the subject of the note appended 
to the foregoing case in L.R.A.1916B, 
813. 


Corporations — knowledge of direct- 
or — representations by codirector. 

A director of a corporation is held 
chargeable with knowledge in the Okla- 
homa case of Halsell v. First Nat. Bank, 
150 Pac. 489, annotated in L.R.A.1916B, 
697, of such affairs of the corporation 
as it is his duty to keep informed of in 
the conduct of the business, but such im- 
plied knowledge does not excuse a co- 
director in making false representations 
as to the title of the corporation to lands 
and the value of its assets when such rep- 
resentations are false, and are made for 
the purpose of inducing a purchase of the 
stock held by the director making them. 
This case further determines that a di- 
rector of a corporation cannot practise a 
fraud upon a codirector by false state- 
ments as to the affairs of the corporation, 
and when sued for the deceit, defend 
successfully on the ground that the de- 
frauded director is presumed to have 
knowledge of the affairs of the corpora- 
tion. 


Corporations — right of director to 
purchase stock from stockholder. A 
director of a corporation is held in the 
case of Shaw v. Cole Mfg. Co. 132 Tenn. 











210, 177 S. W. 479, to bear no trust re- 
lation to its stockholders, which requires 
him to volunteer information when at- 
tempting to purchase stock from them, 
and one selling stock to a director cannot 
therefore hold him liable for the differ- 
ence between the sale price and market 
value, if there was no misrepresentation 
or wilful concealment of facts. The 
duty of a director toward one from 
whom he purchases stock is discussed in 
the note appended to the foregoing case 
in L.R.A.1916B, 706. 


Criminal law — change of rule — ad 
interim act — liability. The orderly 
administration of the law, it is held in 
State v. Chicago, M. & St. P. R. Co. 130 
Minn. 144, P.U.R.1915D, 797, 153 N. W. 
320, should not expose a litigant to pun- 
ishment for not doing an act which a 
court, acting within its jurisdiction and 
authority, has commanded him to refrain 
from doing. This case is accompanied in 
L.R.A.1916B, 764, by a note on order or 
decree of a court requiring the doing or 
omission of an act as a defense ‘to a 
criminal prosecution. 


Crossings — commissions — munici- 
palities. That the Commission will not 
interfere with the determination of the 
mayor and aldermen of a city to permit 
a railroad to construct an extension of its 
tracks upon and across a city street, 
merely because such construction is in a 
residential section and would depreciate 
property values, is held in the Maine 
case of Re Portland Terminal Co. P.U.R. 
1916A, 18. 


Discrimination — rates — higher rate 
for through passenger. That no unjust 
discrimination results against a through 
passenger on an interurban railway, in 
favor of a passenger who changes cars 
where the zones overlap and obtains a 
less rate for the same haul under the 
combination of local rates, where the 
through rate is reasonable and the pub- 
lic interests demand the continuance of 
the local rates, is held in the New York 
case of Lodge v. United Traction Co. 
P.U.R.1916A, 187. 


Discrimination — rates — tele- 
phones. That the practice of charging 
telephone subscribers on rural lines 15 
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cents per message for connection with 
other telephone companies, and of charg- 
ing city subscribers 25 cents per mes- 
sage, with the option of unlimited serv- 
ice, at the rate of 25 cents per month in 
addition to regular local rates for each 
telephone system with which they have 
unlimited service, is not such a discrimi- 
nation as to require an order to discon- 
tinue making such a distinction, is held 
in the Wisconsin case of Re Elroy 
Teleph. Co. P.U.R.1916A, 219. 


Duress — threat by prosecuting at- 
torney. A prosecuting attorney who, as 
attorney for a husband, compels a man 
innocent of wrong to pay money under 
threat of prosecution for adultery with 
the client’s wife, stating that the wife 
will testify as he tells her, may be com- 
pelled to return the money on the ground 
of duress, it is held in the Wisconsin 
case of Coon v. Metzler, 154 N. W. 377, 
although accused went, after the threat 
and before paying the money, to another 
state where he might have secured coun- 
sel had he chosen to do so. The cases 
pertaining to threats of imprisonment by 
a public officer as duress are collected 
in the note accompanying the foregoing 
decision in L.R.A.1916B, 667. 


Evidence — card index — account. 
To prove an account between a jobber 
and retailer the record on a card index 
is held admissible in the South Dakota 
case of Haley & L. Co. v. Del Vecchio, 
153 N. W. 898, annotated in L.R.A. 
1916B, 631, where it constitutes the or- 
iginal, permanent, and only record of the 
account kept by the jobber and is prop- 
erly authenticated. 


Evidence — care of person killed — 
habits. In the absence of eyewitnesses 
or higher evidence as to care, evidence of 
the habits of one killed by a street car as 
to care, caution, and prudence is held 
admissible to raise a presumption of care 
on his part at the time of the accident 
in Casey v. Chicago R. Co. 269 IIl. 386, 
109 N. E. 984, annotated in L.R.A. 
1916B, 824. 


Evidence — corpus delicti — circum- 
stantial. On the trial of a criminal ac- 


tion it is held in State v. Cardwell, 90 
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Kan. 606, 135 Pac. 597, that the corpus 
delicti—that someone has committed the 
crime charged—may be proven in whole 
or in part by circumstantial evidence the 
same as any other fact in controversy ; 
the rule being that the best evidence 
which, in the nature of the case, is at- 
tainable, should be produced, and it must 
be so conclusive as to exclude all rea- 
sonable doubt, to sustain a conviction. 
Proof of corpus delicti in rape is the sub- 
ject of the note accompanying the fore- 
going decision in L.R.A.1916B, 745. 


Evidence — deed as mortgage. Parol 
evidence is held admissible to show that 
a deed absolute on its. face was intended 
by the parties as a mortgage to secure an 
indebtedness in Hobbs v. Rowland, 136 
Ky. 197, 123 S. W. 1185, annotated in 
L.R.A.1916B, 1. 


Evidence — suicidal intent — action 
on insurance policy. That evidence of 
declarations of suicidal intent made 
shortly before the death of an insured 
is admissible in an action upon the policy, 
which is defended on the ground of sui- 


cide, is held in the Washington case of 
Klein v. Knights & Ladies of Security, 
151 Pac. 241, which is accompanied in 
L.R.A.1916B, 816, by a note on evidence 
of declarations of intent to commit sui- 
cide. 


Evidence — to show deed to be 
mortgage — sufficiency. An absolute 
deed of real estate subject to a land con- 
tract, it is held in Mintz v. Soule, 182 
Mich. 564, 148 N. W. 769, annotated in 
L.R.A.1916B, 15, will not be deemed a 
mortgage, against the positive testimony 
of disinterested witnesses, notwithstand- 
ing testimony tending to show such to be 
the fact, if the land was worth no more 
than the consideration paid, and there 
were no previous relations of business or 
friendship or existing indebtedness be- 
tween the parties, while both had counsel 
and insisted on the insertion in the con- 
tract of provisions indicating that a sale 
was intended. 


Executor and administrator — assets 
for appointment — action for death. A 
right of action for the death of a nonresi- 
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dent injured in another state, and 
brought into the state just before death, 
is held assets giving jurisdiction for the 
appointment of an administrator in the 
Tennessee case of Howard v. Nashville, 
C. & St. L. R. Co. 179 S. W. 380, L.R.A. 
1916B, 794, where defendant is a resi- 
dent of the state, and the action is sanc- 
tioned by the statutes of both states, and 
it is immaterial that creditors cannot 
reach the money recovered. 


Exemptions — poultry. Chickens 
and ducks on hand or growing for home 
consumption are held exempt in the Ok- 
lahoma case of Phelan v. Lacey, 151 
Pac. 1070, annotated in L.R.A.1916B, 
786, under subdivision 15, § 3342, Rev. 
Laws 1910, exempting “all provisions and 
forage on hand, or growing for home 
consumption, and for the use of exempt 
stock for one year.” 


Explosives — accidental explosion — 
liability for injury. Neither the maker, 
the carrier, nor the lighterman, it is held 
in Actiesselskabet Ingrid v. Central R. 
Co. 132 C. C. A. 316, 665, 216 Fed. 72, 
991, annotated in L.R.A.1916B, 716, is 
liable for injury done to neighboring 
property by the unexplained explosion 
of dynamite properly packed and care- 
fully handled, while it is being trans- 
ferred in the usual manner by expe- 
rienced men from a railroad car to a 
lighter at a railroad pier. 


Insurance — accident — hernia — 
operation — liability. Loss of time 
due to an operation to relieve a hernia 
caused by a fall is held covered in the 
Iowa case of Berry v. United Commer- 
cial Travelers, 154 N. W. 598, annotat- 
ed in L.R.A.1916B, 617, by a policy of 
accident insurance against loss of time 
on account of bodily injury effected 
through external, violent, and accident- 
al means, although the policy provides 
that the payments authorized shall not 
cover loss resulting from or in conse- 
quence of hernia. 


Judgment — for alimony — lien — 
priority. A decree for alimony payable 
in monthly instalments during the life- 
time of the beneficiary is held in the 
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Virginia case of Isaacs v. Isaacs, 86 S. 
E. 105, to constitute a lien in her favor 
upon the husband’s real estate for in- 
stalments which shall fall due in the fu- 
ture, which takes precedence over the 
lien of a judgment confessed by him 
after the decree is entered. 

The foregoing case is accompanied in 
L.R.A.1916B, 648, by a note on money 
decree for permanent alimony or a sep- 
arate maintenance as a lien on real prop- 
erty. 


Judgment — personal injury to con- 
vict — further action after pardon. A 
judgment in favor of a convict under 
sentence of imprisonment in an action to 
recover damages for personal injury in 
which he dismisses his claim for loss of 
time and diminished earning capacity, 
and recovers only for suffering, expens- 
es, disfigurement, and humiliation, is 
held a bar to an action after pardon, to 
recover for loss of time and earning ca- 
pacity, in the Arkansas case of Hydrick 
v. St. Louis, I. M. & S. R. Co. 177 S. 
W. 5, which is accompanied in L.R.A. 
1916B, 742, by a note as to the right to 
split elements of damages for personal 
injury and maintain separate actions 
thereon. 


Laches — presumption from lapse of 
time — application to Federal govern- 
ment. The presumption of payment 
arising from lapse of time is held in 
Chesapeake & D. Canal Co. v. United 
States, 223 Fed. 926, annotated in L.R.A. 
1916B, 734, to apply to a claim by the 
Federal government for dividends which 
had been declared upon stock held by it 
in a private corporation. 


Life tenant — dividend payable in 
stock or certificate of deposit. Under 
a devise of all revenue from a bank, the 
life tenant is entitled to a dividend pay- 
able in stock or in a time certificate of 
deposit in the North Carolina case of 
Humphrey v. Lang, 86 S. E. 526, L.R.A. 
1916B, 626. 


Mandamus — to compel issuance of 
diploma. What appears to be the rule 
governing the question of the right to 
compel the issuance of diplomas by man- 
damus is thus stated by the court in 
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People ex rel. Jones v. New York Home- 
opathic Medical College & Hospital 
(1892) 47 N. Y. S. R. 395, 20 N. Y. Supp. 
379: “Stated in general terms the princi- 
ple is that mandamus will lie to compel 
the performance of duties purely minis- 
terial in their nature, and so clear and 
specific that no element of discretion is 
left in their performance; but as to all 
acts or duties necessarily calling for the 
exercise of judgment and discretion on 
the part of the officer or body at whose 
hands their performance is required, 
mandamus will not lie.” 

In this case, where a college neither ex- 
pressly nor impliedly agreed to issue a 
diploma to its students unless the latter 
had satisfactorily passed certain exami- 
nations, and their qualifications had been 
approved by the faculty, a student against 
whose qualifications the faculty had 
found was held not entitled to a writ of 
mandamus to compel the college to is- 
sue a diploma to him, although he 
charged bad faith and ill-will upon the 
part of some of the officials of the col- 
lege. The recent Iowa case of Sweitzer 
v. Fisher, 154 N. W. 465, accompanied 
by annotation in L.R.A.1916B, 611, holds 
that mandamus will not lie to compel 
school trustees to issue a diploma of 
graduation to a pupil, in the absence of 
a statute requiring them todo so. Mere- 
ly permitting one who has not attained 
the standing necessary to graduate from 
a school to participate with his class in 
the graduating exercises, and handing 
him a dummy diploma, does not entitle 
him to a diploma certifying to his gradu- 
ation. 


Master and servant — collecting and 
delivering automobile — liability for 
acts of employee. That an employee 
of a public garage is not the servant of 
the owner of an automobile while he is 
moving it back or forth between the ga- 
rage and the place where the owner de- 
sires to use it, under a contract by which 
the garage keeper undertakes to store and 
care for the car, deliver it to the owner 
when and where needed, and return it to 
the garage when the owner is through us- 
ing it, so as to render the car owner liable 
for personal injuries inflicted by such 
employee while so moving the car, is held 
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in the Michigan case of Sweetnam v. 
Snow, 153 N. W. 770, annotated in 
L.R.A.1916B, 757. 


Master and servant — driver placed 
in charge of team by servant — liabil- 
ity of master. A manufacturer is held 
liable in the South Carolina case of Os- 
teen v. South Carolina Cotton Oil Co. 
86 S. E. 202, accompanied by supple- 
mental annotation in L.R.A.1916B, 629, 
for injury to a pedestrian by his team, 
which is negligently driven by one in 
whose charge it was placed, to be re- 
turned to the plant, by the manufactur- 
er’s soliciting agent after he had, accord- 
ing to custom, used it on a soliciting trip, 
although neither the manufacturer nor 
his managing agent authorized or had 
knowledge of the employment of the 
driver. 


Mines — oil and gas lease — rental 
— duration. An oil lease provided that 
the lessee should commence operations 
in drilling for oil by January 1, 1910, or 
thereafter pay to the lessor $1 per acre 
per annum until a well was drilled, or the 
lease thereafter was null and void. It was 
held in the Oklahoma case of Cohn v. 
Clark, 150 Pac. 467, L.R.A.1916B, 686, 
that upon a failure to begin operations by 
drilling for oil, the lessor was entitled to 
the stipulated rental until a well is 
drilled, or until the lease is terminated 
or canceled, under the surrender clause 
in the contract. 


Mortgage — absolute deed as — pre- 


sumption. In case of a deed, absolute 
in form, with a contemporaneous lease 
and agreement for resale of the proper- 
ty, the presumption, in the absence of 
anything on the face of the papers to 
show the contrary, is held in Johnson v. 
National Bank, 65 Wash. 261, 118 Pac. 
21, annotated in L.R.A.1916B, 4, to be 
that the transaction is what it appears to 
be, to overcome which there must be 
clear and convincing evidence to the con- 
trary. 


Mortgage — conditional sale — 
choice. As between a conditional con- 
veyance and a mortgage it is held in 
Morton v. Allen, 180 Ala. 279, 60 So. 
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866, annotated in L.R.A.1916B, 11, that 
the court will lean toward the theory 
of mortgage where it cannot say from 
the evidence, with reasonable satisfac- 
tion, that a conditional conveyance was 
intended. 


Negligence — unsafe premises — in- 
jury to policeman. A property owner 
who, when leaving the building, has left 
the door standing open, is held not liable 
in the Tennessee case of Burroughs 
Adding Mach. Co. v. Fryar, 179 S. W. 
127, for injury to a policeman by the fall 
of a screen when he attempts to shut and 
fasten the door, since he is a mere li- 
censee. The cases on the liability of an 
owner of property for an injury to a 
fireman or policeman in discharge of his 
duty are gathered in the note accom- 
panying the foregoing decision in L.R.A. 
1916B, 791. 


Nuisance — shipment of dynamite — 
storage. It is held not a nuisance in 
Actiesselskabet Ingrid v. Central R. Co. 
132 C. C. A. 316, 665, 216 Fed. 72, 991, 
to deliver dynamite from a car to a ves- 
sel at the end of a pier, where the point 
of delivery is a mile from the nearest 
street, although other vessels may be at 
or near the place of delivery. Nor is 
leaving a large quantity of dynamite in 
the car which transported it at the end 
of a pier for six days while the vessel 
to which it is to be transferred is made 
ready for its reception such a storage as 
to become a nuisance. Liability for in- 
jury by explosives during shipment is 
discussed in the note appended to the 
foregoing case in L.R.A.1916B, 716. 


Payment — discontinuance of serv- 
ice for nonpayment — reinstatement 
charge. The fact that there had been 
no physical severance of the telephone 
of a delinquent subscriber from the sys- 
tem, and that he can use it for outgoing 
calls, cannot relieve him from the pay- 
ment of a reinstatement charge which is 
exacted under a uniform regulation, 
where practically the same expense has 
been incurred by the company as if the 
instrument had actually been removed, 
and the failure to remove the instrument 
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has saved the subscriber from executing 
a new contract and from making a cash 
deposit. Wells v. Chicago Teleph. Co. 
P.U.R.1916A, 144. 


Payment — service — discontinuance 
— reinstatement charge. That a regu- 
lation of a telephone company requiring 
the payment of $2 for reinstatement of 
service that had been discontinued for 
nonpayment is reasonable, is held in the 
Illinois case of Wells v. Chicago 
Teleph. Co. P.U.R.1916A, 144. 


Physician — breach of contract to 
attend patient — excuse. The Missis- 
sippi case of Hood v. Moffett, 69 So. 
664, L.R.A.1916B, 622, seems to be one 
of first impression. It holds that a phy- 
sician cannot defeat liability for breach 
of contract to attend one patient by show- 
ing that at the time his services were 
demanded he was engaged with another 
patient whom he could not leave. 


Principal and agent — authority to 
pledge credit for expenses. Implied 


authority of a salesman to pledge his em- 
ployer’s credit for board and transporta- 


tion, it is held in Oxweld Acetylene Co. 
v. Hughes, 126 Md. 437, 95 Atl. 45, an- 
notated in L.R.A.1916B, 751, is not 
shown by the fact that such expenses 
were incident to the work done and that 
checks were transmitted for expenses to 
the agent, where other communications 
from the principal to the creditor indi- 
cated an intention closely to restrict his 
agent’s authority. 


Release ——- mutual mistake — setting 
aside. A release of all damages for per- 
sonal injuries growing out of a negli- 
gent act may be set aside, it is held in the 
New Hampshire case of Mclsaac v. Mc- 
Murray, 93 Atl. 115, annotated in L.R.A. 
1916B, 769, for mutual mistake when it 
is founded on the belief that the injuries 
amount to only a few external bruises, 
and the intention is to compensate for 
those bruises only, and not settle the 
whole question of liability, when in fact 
a dislocated or broken hip exists which is 
unknown, and not discoverable, at the 
time the release is executed, by the exer- 
cise of ordinary care. 
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Return — comparison with private 
enterprises. That the return to be al- 
lowed an electric utility cannot be fixed 
by comparison with interest rates 
charged locally for money loaned in small 
amounts, or the return upon an ordinary 
commercial enterprise, it held in the Ari- 
zona case of Bly v. Winslow Electric 
Light & P. Co. P.U.R.1916A, 227, since 
a utility operates without fear of undue 
competition, with protection in earning a 
reasonable return, and with the hazards 
of private undertakings reduced to a 
minimum. 


Return — losses due to failure to col- 
lect bill. That a public service company 
cannot be permitted to charge consum- 
ers who have paid their bills an increased 
rate because of the company’s failure to 
use due diligence in making its collec- 
tions, is held in the California case of 
Re Etna Development Co. P.U.R.1916A, 
134. 


Service — railroads — contract obli- 
gations of predecessor. On the ques- 
tion whether an abandoned railroad line 
shall be reconstructed, the California 
Commission may consider obligations 
arising out of a contract between a pred- 
ecessor and its patrons in relation to 
donations of cash and property in con- 
sideration for the construction of the 
line. Cabrillo Club v. Atchison, T. & S. 
F. R. Co. P.U.R.1916A, 102. 


Service — jurisdiction — railroad ex- 
tensions — charter limitations. That a 
carrier under its charter may not have 
a right to extend its line, and must there- 
fore, in order to do so, either amend its 
charter or incorporate a new organiza- 
tion, does not affect the power of the 
Commission to order the rebuilding of an 
abandoned line acquired from a predeces- 
sor, is held in the California case of Ca- 
brillo Club v. Atchison, T. & S. F. R. Co. 
P.U.R.1916A, 102. 


Service — railroads — electricity — 
local stops of through trains. That a 
railroad may be required to make local 
stops on the route of an urban and inter- 
urban electric road, established especial- 
ly for through express service, with no 
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provision for local service, where the de- 
velopment and growth of the territory 
reasonably require such stops, is held in 
the New Jersey case of Manufacturers 
& Property Interests Asso. v. Pennsyl- 
vania R. Co. P.U.R.1916A, 155. 


Service — railroads — electricity — 
stoppage of trains. That the stopping 
of trains at a proposed new station on 
an urban and interurban electric road 
will result in lengthening the schedule of 
certain trains and in delaying through 
trains is not in itself sufficient to deter 
the New Jersey Commission from re- 
quiring such action, if necessary for ade- 
quate and proper service, is held in Man- 
ufacturers & Property Interests Asso. v. 
Pennsylvania R. Co. P.U.R.1916A, 155. 


Shipping — limitation of liability — 
foreign vessel. The owner of a foreign 
vessel sunk in a collision with an iceberg 
on the high seas when sued in the United 
States may maintain in the Federal 
courts, it is held in Oceanic Steam Nav. 
Co. v. Mellor, 233 U. S. 718, 58 L. ed. 
1171, 34 Sup. Ct. Rep. 754, annotated in 
L.R.A.1916B, 637, the proceeding for a 
limitation of liability authorized by U. S. 
Rev. Stat. §§ 4283-4285, and admiralty 
rules 54 and 56, although there may 
either be nothing before the court to 
show what, if any, is the law of the 
foreign country to which the vessel be- 
longs touching the owner’s liability, or it 
may appear that such law makes provi- 
sion for the limitation of the vessel own- 
er’s liability upon terms and conditions 
differing from those prescribed by the 
Federal laws. 


Usury — provision for acceleration 
of note — option for premature pay- 
ment. A note is not rendered usurious, 
it is held in the Washington case of Ciss- 
na Loan Co. v. Gawley, 151 Pac. 792, by 
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the fact that it represents one instalment 
of the aggregate amount of a debt and 
interest and provides for immediate ma- 
turity upon default in payment of any 
note of the series, although the effect of 
immediate enforcement will be to com- 
pel payment of more than the legal in- 
terest for the time the money is at the 
disposal of the borrower. Nor does the 
borrower’s option to pay before maturi- 
ty notes representing equal portions of 
the aggregate of a debt and the highest 
legal interest thereon for the whole time 
render the note usurious, although exer- 
cise of the option would require pay- 
ment of illegal interest for the time the 
money was at the disposal of the borrow- 
er. Exacting payment of interest for 
full term upon miyment of debt before 
maturity as usury is the subject of the 
note accompanying the foregoing deci- 
sion in L.R.A.1916B, 807. 


Water — sprinkling — restricted use. 
That a rule of a water company pro- 
hibiting the irrigation of lawns and gar- 
dens during certain hours is reasonable, 
is held in the California case of Re Etna 
Development Co. P.U.R.1916A, 134. 


Wharfinger — moving vessel — as- 
sumption of risk. An agreement by a 
railroad company, in moving a_ vessel 
from one of its piers at which it was 
discharging to another, to assume the 
cost and risk of the operation, is held in 
Actiesselskabet Ingrid v. Central R. Co. 
132 C. C. A. 316, 665, 216 Fed. 72, 991, 
not to render it liable for injury to the 
vessel by an explosion of a car of dyna- 
mite at the latter pier, where the car was 
plainly labeled, so that whatever danger 
there might be from it was not concealed. 
The report of the foregoing case in 
L.R.A.1916B, 716, is accompanied by a 
note on liability for injury by explosives 
during shipment. 


Recent English and Canadian Decisions 


[Note.—The more important of these decisions will be reported, with full annotations, in 


British Ruling Cases. ] 


Bills and notes — pledge as collater- 
al security — pledgee as holder in due 
course. A person taking the promissory 





notes of a third person as collateral se- 
curity for a debt of the payee may be 
considered as a holder in due course, 
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where before the maturity of such notes 
and without any notice of any defect the 
indebtedness of the payee to the pledgee 
matured and was increased by further 
advances. Canadian Bank of Com- 
merce v. Waldner, 8 Sask. L. R. 156, 23 
D. L. R. 210. 


Breach of promise — belief in illness 
of plaintiff as defense. The question 
whether and in what circumstances ill- 
ness is a valid excuse for refusal to 
marry is discussed in Jefferson v. Paskell 
[1916] 1 K. B. 57, in which it was held 
that the fact that the defendant honestly 
and on reasonable grounds believed that 
the plaintiff had tuberculosis is no de- 
fense to an action for breach of promise 
of marriage if she was in fact in good 
health. 


Carriers — right to lien for general 
balance due from purchaser, as against 
vendor stopping goods in transit — 
effect of condition in bill of lading. 
A decision of the English Court of Ap- 
peal heretofore noted in this column as 
holding that the rule that an unpaid sell- 
er’s right of stoppage takes precedence 
of a carrier’s lien for a general balance 
is displaced by a provision in the con- 
signment note that “all goods delivered 
to the company will be received and held 
by them subject to a lien for money due 
to them for the carriage of and other 
charges upon such goods, and also to a 
general lien for any other moneys due to 
them from the owners of such goods 
upon the account,”—has been reversed 
by the House of Lords, which took 
the view that such condition merely 
means that the carrier shall not be bound 
to deliver the goods to the consignees 
until the consignees have discharged any 
debt due in respect of all goods which 
have been carried for them. United 
States Steel Products Co. v. Great West- 
ern R. Co. [1916] A. C. 189. 


Charities — injury to patient in hos- 
pital — liability. The Ontario Court of 
Appeal has held in Lavere v. Smith’s 
Falls Public Hospital, 35 Ont. L. Rep. 
98, 26 D. L. R. 346, in which the de- 
cisions on the subject are extensively 
reviewed, that a hospital which had 
contracted to supply the attendance 
incident to the care of a patient who 
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had rented a room therein is liable 
for the negligence of a nurse in placing 
an overheated brick against the foot of 
the patient who had been put to bed after 
an operation and who was still uncon- 
scious; and further (disapproving of 
American decisions to the contrary), that 
the hospital could not escape liability be- 
cause conducted as a public charity and 
not for profit. 


Contracts — sale of goods to be ex- 
ported — effect of embargo. An em- 
bargo on the export of a certain com- 
modity does not dissolve, but only sus- 
pends, a contract for the sale of such 
commodity for export purposes, so that 
if the embargo is subsequently removed 
and the contract still remains capable of 
performance within a reasonable time in 
the usual course of business it must be 
performed,—according to the decision of 
the English Court of Appeal in Andrew 
Millar & Co. v. Taylor & Co. 85 L. J. K. 
B. N. S. 346. 


Damages — measure of, for breach 
of contract to buy shares — rise in 
value after breach. That the measure 
of damages recoverable from one who 
has refused to perform an agreement to 
purchase negotiable securities is the dif- 
ference between the contract price and 
the market price at the date of the breach, 
and that the buyer is neither entitled to 
the benefit of a subsequent rise in value 
nor chargeable with a subsequent de- 
crease, is held in Jamal v. Moolla Da- 
wood, Sons & Co. [1916] A. C. 175. 


Disorderly house — conviction of 
keeping — sufficiency of evidence. 
The Manitoba Court of Appeal has 
held that in the absence of a statute de- 
claring that a person occupying or keep- 
ing a house of ill repute or with a bad 
reputation is guilty of keeping a house of 
ill fame, a conviction of keeping a com- 
mon bawdyhouse is not warranted by evi- 
dence that the house in question was the 
residence of a known prostitute and that 
she arranged with men on different oc- 
casions that she would in future commit 
acts of prostitution there, but no act of 
prostitution in the house was proved to 
have taken place. Rex v. Sands, 25 
Manitoba L. Rep. 690. 
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Negligence — leaving motor truck 
unattended in highway — intervening 
act of third party. The driver of a 
motor truck which requires a series of 
complicated operations to put it in mo- 
tion cannot be said to have been negligent 
in leaving it for a brief space of time 
unattended upon the highway where a 
third person, in attempting to start it, 
backed it into plaintiff’s shop front; but 
even assuming such act to be negligent 
it cannot be regarded as the proximate 
cause of the damage. Ruoff v. Long & 
Co. [1916] 1 K. B. 148. 


Nuisance — sheep straying on high- 
way — damage to vehicle. Assuming 
that the owner of sheep who allows them 
to stray unattended on a highway may 
be said to have been guilty of negligence 
or to have committed a nuisance, the 
mania which sheep have for rejoining the 
flock when separated from it cannot be 
considered “a vicious or mischievous 
propensity” which will render the owner 
liable for damage to an automobile col- 
liding with a sheep which bolted across 
the road in front of it. Heath’s Garage 
v. Hodges [1916] 1 K. B. 206. 


Nuisance — ladle of molten lead left 
near highway. One whose employees in 
the course of repairing a gas main in a 
highway placed a fire pail on which was 
a ladle containing molten lead on unin- 
closed land adjacent to the highway 
where it was accidentally overturned by 
a passerby, is liable for injury to a child 
playing nearby on whom the lead was 
spilled, either on the ground of negli- 
gence or nuisance, the fire not having 
been properly guarded. Crane v. South 
Suburban Gas Co. [1916] 1 K. B. 33. 


Principal and surety — contractor's 
bond — liability of surety for costs of 
litigation. The surety on the bond of a 
contractor is held, in Hoole Urban Dist. 
Council v. Fidelity & D. Co. [1916] 1 K. 
B. 25, not to be liable for costs awarded 
against the contractor in litigation be- 
tween the parties upon the question 
whether the contract had been duly per- 
formed, the payment of costs under such 
circumstances not being one of the things 
undertaken by the contractor in his con- 
tract. The court expressed the opinion, 
however, that if before any of the costs 
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had been incurred the plaintiffs had given 
the surety notice of the nature of the 
dispute with the contractor and of the 
proposed litigation, and the surety after 
receipt of such notice had either express- 
ly or impliedly requested the plaintiff to 
proceed with the litigation, there might be 
a liability for the costs, though that lia- 
bility would not have been based on the 
conditions of the bond, but would have 
been an independent cause of action 
arising out of the express or implied re- 
quest. 


Prize — enemy's property — rights 
of pledgees. The view taken by the 
English Prize Court that the claim of a 
pledgee of cargo captured at sea, the 
legal property in which was at the time 
of the capture in an enemy subject, will 
not be recognized except by grace of the 
government, is reaffirmed by the Privy 
Council in The Odessa [1916] A. C. 145, 
5 British Ruling Cases, 979, 85 L. J. P. 
CuN. S. 49. 


Sunday — unlawful exercise of ordi- 
nary calling — purchaser as aider and 
abetter of seller. One who makes a 
purchase on Sunday, knowing that in 
making the sale the seller was exercising 
his ordinary calling and that he had been 
frequently convicted for violation of the 
Sunday Observance Law, may himself 
be convicted of aiding and abetting the 
seller in violating such law. Fairburn 
v. Evans [1916] 1 K. B. 218. 


War — action against alien enemy — 
cause of action accruing after outbreak 
of war. An alien enemy may be sued for 
breach of contract as well where the 
cause of action accrued after the out- 
break of war as where it accrued before 
the war began, according to Halsey v. 
Lowenfeld [1916] 1 K. B. 143. 


Workmen's compensation — loss of 
use of eye — subsequent impairment of 
other eye — right to further compensa- 
tion. A workman, who has lost the 
sight of an eye through an accident is 
not entitled to an increase of compensa- 
tion because subsequent impairment of 
the sight of the other eye from a cause 
unconnected with the accident increases 
his disability. Hart v. Cory Bros. 
[1916] 1 K. B. 172. 





In all things what we most prize is novelty.—Ovid. 


Hard Luck, Indeed. A young man in 
Chicago had lost his aunt. He seemed so 
dejected thereby that a friend, aware of 
the true situation, asked : 

“Why do you look so sad? You never 
appeared to care much for the old lady.” 

“T didn’t,” said the youth, dolefully, 
“but I was the means of keeping her in 
a lunatic asylum for a number of years. 
She has left me all her money, and now 
I have got to prove that she was of 
sound mind!” 


A Dire Threat. The owners of stray 
animals in a certain town have a dark 
and dubious future before them, if the 
following ordinance is literally enforced: 

“Notice is hereby given that the Ordi- 
nance prohibiting stock from running 
loose on the streets of H— will be rigid- 
ly enforced, and all owners of hogs, cows, 
horses, mules, etc., will be taken up by 
me and placed in the “stray-pen,” on and 
after Wednesday, the 15th day of April, 
1914. 

“Posted by direction of the Police 
Judge of the Town of H—, and the 
Chairman of the Board of Trustees. 

“This the 7th day of April, 1914. 

“H— H—, Town Marshal.” 


Musical Geniuses Appeal to Law. 
John T. Hall, guiding light to unsophis- 
ticated musical geniuses, sat in Judge 
Foster’s Federal court recently, and con- 
fronted scores of lyrically inclined poets, 
male and female, black and white, who 
swore he had victimized them. Hall was 
charged with misusing the mails in con- 
nection with his music-publishing busi- 
ness. 


A Michigan poetess recited her mas- 
terpiece to the court to show how in- 
spiration had been trodden in the earth. 

ere it is: 


“Baby bye, swat the fly, you and I! 
How he crawls o’er our walls, coming 
From the horses’ stalls 
And into our victuals crawls! 

Kill him dead! Strike his head; 
Doctor said. 

If to swat him we neglect 

Who will then our health protect?” 


That song and “Honest John” cost her 
335, she said. An Indiana lyricist paid 
335 to get one of her “inspirations” pub- 
lished. Her “royalties” were 23 cents. 
An Ohio man also paid $35 for publica- 
tion of “Mother, be My Guide.” 


A Profitable Case. [na small Minne- 
sota town is a lawyer of the classic 
school whom we will designate as Ira 
Sharp. To the townspeople and the 
countryside he is known as “Trey.” He 
is tall, thin, ascetic-looking. Since the 
jay of his admission to the bar he has 
worn broadcloth, and his suits have been 
made by the same tailor after the same 
pattern. His diction is measured and 
sonorous, his gestures sweeping. 

Sharp is a leader in the community. 
He conducts the choir in his church. His 
favorite music is comprised in Mendels- 
sohn’s “Elijah” and Handel’s “Messiah,” 
which oratorios he produces with solo- 
ists, choir, and organ as ofttimes as may 
be. To their interpretation he brings 
the same hallelujah style that marks the 
singing of “Throw Out the Life-Line” 
at a camp meeting. 
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Sharp, like all old-time lawyers, has 
read law and human nature in connota- 
tion, and worry over economic theory 
has not whitened a hair on his head. On 
a recent visit to St. Paul, where he had 
some business in the state supreme court, 
he expounded (that’s the word) to a 
circle of his friends what he called “the 
most interesting and profitable case, in 
measure of time and energy expended, 
in the course of his practice at the bar.” 

“There is a man in our town that is 
quick to wrath and slow to pay his debts,” 
said Sharp in his best manner of shrewd 
profundity, rising and pacing back and 
forth as if he were before a jury box. 
“One hot afternoon I was sitting in my 
office with my feet on the window-sill, 
doing nothing and liking it. In rushed 
Jinkins, all of a fever. 

“ Trey,’ exclaimed Jinkins, ‘I want you 
to go to law for me against Wallett, 
across the street in the hardware store.’ 

“*Calm yourself and state your case, 
Jinkins,’ said I. 

“Jinkins jumped right into it: ‘I prom- 
ised my wife a silver-plated coffee pot on 
her birthday, which is to-day, and she re- 
minded me of it this morning. So I went 
over to Wallett’s and I says, “Wallett, I 
want one of them dollar-and-a-half, 
silver-plated coffee pots up there on that 
shelf.’ 

“*Wallett gets down the coffee pot and 
I puts a dollar and a half on the counter. 
Then Wallett he picks up both the pot 
and the dollar and a half, puts the pot 
back on the shelf, and the dollar and a 
half in the drawer. 

““*“Vou’ve owed me a balance of a 
dollar and a half for two years, Jinkins,” 
he says, “and this just squares us.” 

“ ‘Now, Irey,’ Jinkins went on, stamp- 
ing about the office as if he were going 
to have a stroke of apoplexy, ‘I bought 
that coffee pot and I want you to go to 
law for it.’ 

“Well,” said Sharp with a judicial 
pause, “I told Jinkins he’d better let the 
matter stand as it was, as the cost of 
proceeding and my fee would far exceed 
the worth of the coffee pot, though Wal- 
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lett’s method of collection was, to say 
the least, questionable. 

“Jinkins sobered down and went away, 
but pretty soon he was back again. ‘I 
want that pot,’ he stormed. ‘I want you 
to start proceedings right now to recover 
my property.’ 

“It was too hot to controvert. I took 
my feet off the window-sill and said, ‘Jin- 
kins, the retainer will be five dollars.’ 
Jinkins produced a five-dollar note and 
handed it to me. ‘Jinkins,’ I said as I 
picked up my hat, ‘sit down and fan 
yourself till I come back.’ 

“T walked across the street to Wallett’s 
and I said, ‘Wallett, give me one of those 
dollar and a half, silver-plated coffee pots 
up there on the shelf.’ Wallett wrapped 
up the pot, I passed him the five-dollar 
note, and he gave me three dollars and a 
half in change. I slipped the change in 
my pocket, stepped back to the office, and 
gave Jinkins the coffee pot. 

“Ts that all?’ said Jinkins, all amaze- 
ment. “No more proceedings?’ 

““No more,’ said I, and Jinkins went 
out with his coffee pot, as pleased as a 
boy with a new cart. 

“IT sat down again, and put my feet on 
the window-sill, and reflected with con- 
siderable gratification: Jinkins had his 
coffee pot for his wife’s birthday present, 
and the satisfaction of having, as he be- 
lieved, checkmated Wallett ; Wallett had 
the pleasure of crediting an almost hope- 
less account, and I had three dollars and 
a half in my pocket for a few steps across 
the street and back.” 


A Coming Expert. A medical student, 
on a recent written examination in med- 
ical jurisprudence, outlined the duty of 
a physician called as a witness, in the fol- 
lowing original manner: 

Question. What should be the con- 
duct of a physician on the witness stand? 

Answer. Answer questions only; vol- 
unteer nothing; give only your opinions. 
When questions are objected to by at- 
torneys, Shut up. Wait until the learned 
judge decides whether you may answer 
or not. Don’t get mad at the attorney ; 
it is part of his business to get your goat. 


BY W. LIVINGSTON LARNED 
The judge once visited a Florida town, while on his vacation, and the sheaf of stories this month are echoes of 


that winter jaunt. 


B ILL NYE, the humorist, used to say 

that the funniest thing in the world 
is an old-fashioned southern negro acting 
natural. Unaffected, in his every-day 
element, the corn-pone, cow-peas darkey 
is witty. It is born in him. Banjo mu- 
sic runs in his veins, and the tragedies of 
life manage to slide off his ebony skin. 
But it is in the small court rooms of 
small southern towns that the genuine 
humor of Uncle Lige best shows itself. 
Here are a few episodes, taken at ran- 
dom, from the archives of the St. Augus- 
tine court records. 


Shifting the Responsibility to the 
Party of the First Part. Ben Wilson had 


been brought to court for “chicken steal- 
ing,” and the incidents connected with 


yi nt 
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de A Chicken 
Dropped Mee 


the case were, to say the least, unusual. 
Ben was fishing on an oyster dock when 
the officer, who happened that way, sud- 
denly heard a commotion in a bag that 
the negro had brought along. Suspicious, 
the policeman investigated, and found 
therein three fat pullets. They were 
White Leghorns and the property of a 
New Augustine truck gardener. 

“Did the prisoner admit having stolen 
the chickens?” inquired the judge. 

“He did not, your Honor,” said Offi- 
cer Martin, “he said he was innocent. 
That he was there fishin’, so how could 
he have taken the pullets?” 

“But what excuse did he offer for hav- 
ing them in his possession ?” 

The officer snickered behind his hand. 

“Judge,” was the reply, “that nigger 
‘lowed a chicken hawk had dropped them 
chickens on the dock, whilst he was bait- 
in’ his hook.” 


He Preferred a Warm Cell to a Cold 
Bench in the Plaza. Officer Jim had 
arrested an aged negro for vagrancy. 
The darkey had been warned more than 
once that he must not “hang around” 
the plaza without visible means of sup- 
port. But he persisted, and arrest was 
the final result. 

“Were you not warned to quit sitting 
in the park?” the judge asked. 

“Yas, suh.” 

“And you still persisted in remaining 
there?” 

“Yas, suh.” 

“But why—why, when the officer told 
you that it was against the law?” 

“Jedge, I des hadder make som’ 
change. Durint dem three rainy, col’ 
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OA Scratching 
2 Yre Fark: 
days, hit wuz no settin’ fo’ enybuddy eny- 
how. But dat aint all—de dogs dur 
spile hit fer humans. I des’ couldn’t git 
comfertable fer scratchin’ at de fleas.” 


Making the Court Understand There 
Were No Desirable Jobs. Marcus Pat- 
terson had been brought into court on the 
very serious charge of “continued and ag- 
gravating idleness.” The officer ex- 


plained that Patterson could not be made 


to work under any circumstances. As 2 
consequence, he loafed and his wife was 
in a starving condition. 

“T’ve a good mind to send you up for 
five years,” exclaimed the judge, “I’d 
do it, too, if it wasn’t for your wife and 
children. Don’t you want to work, Pat- 
terson?” 

“Jedge, I’d gladly take a job,” an- 
swered the negro. 

“But the officer says to the contrary.” 

“Dat onery white man don’t know de 
facts er de case, jedge. I had six jobs 
offered me dis yere pas’ week. An’ I 
turned dem all down.” 

“Which proves your laziness, Patter- 
son!” 

“No, suh, hit don’ prove nuthin.’ De 
fust job wuz on a alligator farm, an’ me 
an ’gators des’ nachally don’ mix. De 
secon’ job—hit wuz ter feed dem wil’ 
cats ovah at No’th Beach—an’ wil’ cats 
an me is at outs, jedge. Den a white 
man f’um Jacksonville wanted me ter go 
over there an’ tend whut dey got lef’ er 
dat osstrich farm menagerie. De’ nex’ 


Snakes 02 Your 

Oar Handle, 
job wuz ter jine de dredgers in dat Ock- 
lerwahah. Humph! Jedge, de water 
moccercins is so thick in dem swamps yo’ 
can’t row up a creek widout getting a 
dozenent on yo’ oar handle. Aftah dat, I 
could er gone ter work, actin’ ez er lion 
tamuh wid a movint pictur, ’ceptin’ I 
ain't fitted, by character, ter do dem 
things,—an’ only yistiddy, jedge—a no- 
‘then gen’man ‘lowed he’d give me fifty 
cents fo’ every rattlesnake I’d cotch. 
Now, hones’, jedge—lI leaves hit ter yo-— 
nobuddy kin git no respectible job in 
Augustine onless he’s a wil’ animal train- 


” 


er. 


His Mighty Good Reasons for a 


Lapse from Honesty: Jud Harvey was 





With Jedge Briles 


brought to court for stealing a tourist’s 
shirt, from his hotel room. He had been 
sent up with a freshly pressed suit, and a 
shirt had disappeared. The theft was 
traced to Jud. 

“If you have anything to say, by way 
of excuse, out with it!” commanded the 
court. 

“Jedge,” said the negro, “I ain’t got 
nothin’ at all ter say, I took dat shirt,—I 
certainly took dat shirt. An’ ef you could 
see de pattern, jedge, yo’ sho would make 
de sentence light. Send me up—send me 
up—hit’s de fines’ shirt ever did com’ ter 
Augustine.” 


His Valid Reason for Assault and 
Battery. Bob Conklin, city hack driver, 
accused of throwing a tourist from his 
vehicle, and smashing a new Surprise 
Store straw hat, just purchased, faced 
the judge with a steady, unfaltering eye. 

“Did you throw the gentleman from 
your hack?” was the peremptory ques- 
tion. 

“T suttinly did, jedge.” 

“Do you know that is against the law ?” 

“Jedge, lemme tell yo—He dickered 
an’ dickered ’till he got me ter take him 
ter de beach an’ back fo’ fifty cents. Dat’s 
*way below de cos’ price. Half over, 
jedge, he opened up a box of po’ white 
trash lunch,—I didn’t say nuthin’ while 
he drapped orange juice in de new 
buggy, an’ I kep’ my mouf’ shet, jedge, 
while he wiped dem big buttery han’s er 
his’n on de new leathah seat, an’ I even 
turned mah head away when he muss up 
de lap robe wid dill pickles, but jedge, I 
sho’ did throw dat saw grass Miamer cat- 
fish out inter de road when he opened up 
a can er pork an’ beans, an’ poured out 
all de beans on de seat, lookin’ fer de 
porki” 


Strong Drink and His Temptation. 
“Why do you drink strong likker, 
Mose?” asked the judge, who was sorry 
for the prisoner, having known him since 
boyhood. 

“Yo Honah,” answered the negro, 
“hits my wife dat drives me to hit. Des 
ez long ez she wuz only a hundred an’ 
ten pounds, I wuz ez sober ez yo’ is, 
jedge. But ez soon as she went over inter 
de two hundred pound class, an’ could 
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handle a flat iron better dan me,—dats 
when I took up gin, yo Honah.” 


De. 
Hurd 
Pound Classi 


Jealousy with a New Sort of Reason. 
“You have been fighting on the public 
streets again, Baxter,” said the judge. 

“TI sho’ has, yo’ Honah.” 

“You knocked Berry Conklin down 
and stepped on his face.” 

“Dat’s me, jedge.” 

“You talk as if you were proud of it.” 

“I suttingly is, jedge. Evah since dat 
niggah giv’ up his carriage and hoss and 
uses a Ford fo’ hackin’, he’s got in de 
habit of callin’ us, dat still has de ve- 
hicles—“road crabs”—an’ dem is fightin’ 


(Hi; ~~ 
A Road Crabl® 
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The love of learning, the sequestered nooks, 
And all the sweet serenity of books.—Longfellow. 


“Commercial Mortmain.” By 
Dos Passos. (The Bench and Bar Company, 
New York.) $1.25. By mail, $1.35. 

This volume is a study of the trust problem. 
It is a unique discussion of the evils of trusts 
and the remedies therefor, by a writer whose 
extensive and practical knowledge entitles him 
to be heard on the subject. 

Mr. Dos Passos declares that after a trial 
of twenty-five years the Sherman anti-trust 
act must be pronounced a failure, and he be- 
lieves that, unless repealed, it will fall into 
disuse. He does not, however, urge that the 
Federal government be left without power to 
check acts against public trade and injurious 
to the welfare of the people. He would have 
Congress readopt the common law making all 
acts against public interstate trade punishable 
criminally and civilly. He would leave it to 
a court and jury to decide whether an act 
challenged was an offense against public 
trade, and empower the jury to fix the pun- 
ishment and assess the damages. 

The learned author queries whether the 
supposed evil of corporate consolidation and 
financial aggrandizement is not one which may 
correct itself; whether we have not already 
reached an epoch in our commercial history 
when business must assume another form; 
whether, if there be evils connected with in- 
dustrial aggregations, they will not be checked 
by combined labor: and, lastly, whether the 
whole subject should not be regulated through 
taxation. 


“The Law of Unincorporated Associa- 
tions.” By Sydney R. Wrightington. (Little, 
Brown & Co., Boston.) $5. 

Mr. Wrightington has prepared a valuable 
text-book covering the entire field of unin- 
corporated associations. He is the first writer, 
in recent years, to present a comprehensive 
classification of the subject, and has gleaned 
his materials from many sources not readily 
accessible. 

This subject is one of increasing import- 
ance, due to the fact. that business men are 
evading the many restrictions and regulations 
imposed on corporations by resorting to un- 
incorporated associations for carrying out 


John R. 


their co-operative business enterprises. This 
tendency has been especially marked in the 
state of Massachusetts. 

Various associations for profit and non- 
profit associations are discussed, and the ap- 
pendix contains printed forms consisting main- 
ly of the deeds of trust of business organiza- 
tions that have been considered in important 
recent decisions, or have been used in prac- 
tice. 


“Federal Income Tax.”” By Bruce Cra- 
ven and R. O. Everett. (Edwards & Brough- 
ton Printing Co., Raleigh, N. C.) $3. 

The authors of this volume have presented 
the subject of the Federal income tax in a 
clear and satisfactory way. It has been their 
aim to make the book so plain that it cannot 
fail to be understood by the general reader, 
and yet so complete and accurate as to be 
equally desirable and valuable for the lawyer. 
In this attempt we believe that they have hap- 
pily succeeded. 

The first part of the book contains an ana- 
lytical discussion of the income tax law, with 
cross-references to other parts of the work. 
Following this are the complete statute, the 
Regulations of the Treasury Department, the 
Special Rulings, the Supreme Court opinion 
in the Brushaber Case, forms and instructions 
for individual and corporation returns, statis- 
tics, and an extensive index. 


“Canadian Commercial 


Corporations.” 
By Victor E. Mitchell, K. C. (Southam Press 


Limited, Montreal.) $—. 


This comprehensive treatise deals with that 
branch of commercial law familiarly known 
as company law, as developed in Canada un- 
der the legislative enactments of the Dominion 
Parliament and of the Provincial legislatures. 
Some of the latter have adopted the system of 
incorporating by registration, while others, as 
well as the Dominion Parliament, have ad- 
hered to the plan of incorporating by letters 
patent issued in the name of the Crown by 
one of its officers. The respective merits of 
these two systems of incorporation have been 
much debated. 
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In addition to the statutory law relating to 
the incorporation and organization of com- 
panies, the author has dealt with company law 
generally, including the law relating to such 
important and intricate subjects as corpora- 
tion finance, the issue of mortgage bonds and 
debentures, inter-corporate relations, and the 
liquidation and winding up of companies. 
The volume is admirably printed and has 
a good index. It has been carefully prepared, 
and will prove a useful work of reference. 


Recent Articles of 


Action or Suit. 

“The Michigan Judicature Act of 1915, II. 
Forms of Actions.”—14 Michigan Law Re- 
view, 383. 

Appeals. 

“The High Cost of Appeals in Virginia, and 
Certain Suggested Remedies.”—23 The Bar, 
1 


Army and Navy. 

“National Defense—Constitutionality of 
Pending Legislation.”—64 University of Penn- 
sylvania Law Review, 449. 

Attorneys. 

“Renaissance Lawyers.”—10 Illinois Law Re- 
view, 542. 

Banks. 

“The Creation of Trusts by Means of Bank 
Deposits.”—1 Cornell Law Quarterly, 159. 
Boundaries. 

“The Establishment of Boundary Lines by 
Practical Location.”—4 California Law Re- 
view, 179. 

Budget. 

“Constitutional Aspects of a National Bud- 
get System.”—25 Yale Law Journal, 376. 
Carriers. 

“Liability of Common Carriers Under the 
Act to Regulate Commerce.”—25 Yale “Law 
Journal, 341. 

Cemeteries. 

“Church Cemeteries in the American Law.” 
—14 Michigan Law Review, 391. 

Chamber of Commerce. 


“Our New Economic Opportunity.”—22 
Case and Comment, 908. 
Commerce. 


“United States v. Hvoslef: A Constitution- 
al Source of National Revenue Impaired 
(Validity of Stamp Tax on Charter Parties 
for Carriage of Goods to Foreign Ports)”— 
29 Harvard Law Review, 469. 

Conflict of Laws. 

“Judicial Tendencies in Impairment of the 
Marriage Relation. (Recognition of Foreign 
Decree of Divorce from Marriage Contracted 
in State for Cause not Recognized in State.)” 
—10 Illinois Law Review, 574. 

Constitutional Law. 

“Does New York State Need a New Con- 
stitution? "—1 Cornell Law Quarterly, 147. 

“Power of the Government of the United 
States to Own and Operate Railroads, etc.”— 
82 Central Law Journal, 154. 

“The Doctrine of An Inherent Right of 
Local Self-Government.”—16 Columbia Law 
Review, 190. 


New Books and Periodicals. 
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Federal Employers’ Liability Act. 


Walgren, $2. 


Errors in Criminal Proceedings Held to 


By 


be Insufficient to Justify Reversals. By 
Walker, $5. 

Limitations. By Wood, 2 vols., fourth ed., 
$15. 


Federal Criminal Law. 


3y Byrne, $6. 


Interest to Lawyers 


Courts. 

“Early Courts and Lawyers.”—25 Yale Law 
Journal, 386. 

Divorce. 

“Some Aspects of the Nature of Permanent 
Alimony.”—16 Columbia Law Review, 217. 
Elections. 

“Changing Election Returns by Writ 
Mandamus.”—10 Bench and Bar, 450. 
Federal Trade Commission. 

“A Case Before the Federal Trade Commis- 
sion.”—22 Case and Comment, 895. 

“The Constitution and Powers of the Fed- 
eral Trade Commission.”—22 Case and Com- 
ment, 923. 

“The Federal Trade Commission 
Case and Comment, 935. 

“The Federal Trade Commission Why and 
What It Is.”—22 Case and Comment, 899. 
Fiction. 

“A Deal in Futures.”—22 Case and Com- 
ment, 949, 

Industrial Government. 

“Development of Government in Industry.” 
—10 Illinois Law Review, 567. 

Infants. 

“The Parental Right to Control the Reli- 
gious Education of a Child.”"—29 Harvard 
Law Review, 485. 

International Law. 


of 


Acts.”— 
2? 


se 


“Interferences With American Trade 
Abroad.”—22 Case and Comment, 911. 
Jurisprudence. 


“Modern Law.”—22 Case and Comment, 943. 
“The Law Restated—An Interesting Re- 
view of An Interesting Book.”—82 Central 
Law Journal, 190. 
Justice. 

“An Inquiry Concerning Justice.”—14 Mich- 
igan Law Review, 361. 

Mandamus. 

“Changing Election Returns by Writ of 
Mandamus.”—10 Bench and Bar, 450. 
Master and Servant. 

“In Actions Under Federal Employer’s Lia- 
bility Act, How Should State Courts Inter- 
pret the Common Law?”—1 Virginia Law 
Register, 813. 

Parcel Post. 

“The Parcel Post Law.”—22 Case and Com- 
ment, 903. 

Partnership. 

“Partnership Dissolved by War.”—140 Law 
Times, 370. 

“Uniform Partnership Act.”—20 Dickinson 
Law Review, 159. 
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Patents. 

“The War and Our Patent Laws.”—25 Yale 
Law Journal, 396. 
Personal Property. 

“Property in Chattels. 
Law Review, 501 
Practice and Procedure. 

“New York’s Simplified Practice Act.”—25 
Yale Law Journal, 369. 

“Studies in English Civil Procedure. III. 
The County Courts.”—64 University of Penn- 
sylvania Law Review, 472. 

Public Utilities. 

“Rate Contracts in Relation to Contract 
Clause of Federal Constitution.”—22 Case and 
Comment, 930. 

Railroads. 

“Power of the Government of the United 
States to Own and Operate Railroads, etc.”— 
82 Central Law Journal, 154. 

“The Malady of the Railways.”—22 Case 
and Comment, 916. 

Real Property. 

“Uncertainties in the Law of Vested Re- 
mainders.”—10 Bench and Bar, 439. 

Releases. 

“Releases of Rights of Action Accruing 
Under the Federal Employers’ Liability Act.” 
—1 Virginia Law Register, 805. 

Shipping. 

“The Merchant Marine.”—22 Case and Com- 

ment, 920. 


II."—29 Harvard 
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Trade Commission. 

“The Federal Trade 
Columbia Law Review, 175. 
Trespass. 

“Emergency As a Justification for Tres- 
pass.’—52 Canada Law Journal, 101. 

Trial. 

“Present but Taking No Part. (Evil Ef- 
fects of Limiting Court’s Instructions to Jury 
to Instructions as to the Law, and Requiring 
All Instructions to be Reduced to Writing.) ” 
—10 Illinois Law Review, 537. 

Uniform Legislation. 

“Uniform Partnership Act.”—20 Dickinson 

Law Review, 159. 


Commission.” —16 


ar. 

“Partnership Dissolved by War.”—140 Law 
Times, 370. 

“The War and Our Patent Laws.”—25 Yale 
Law Journal, 396. 

Waters. 

“The Appropriation of Water in Califor- 
nia.”"—4 California Law Review, 206. 
Witnesses. 

“Competency of Husband to Give Evidence 
Against Paramour on Trial for Adultery Com- 
mitted With Wife.”—1 Virginia Law Regis- 
ter, 801. 

Workmen's Compensation. 

“The Consequences of Accidents Under 
Workmen’s Compensation Laws.”—64 Univer- 
sity of Pennsylvania Law Review, 417. 


The Message of a Book 


Except a living man, there is nothing more wonderful than a 
book, a message to us from the dead, from human souls whom we 
never saw, who lived, perhaps, thousands of miles away, and yet, 
in those little sheets of paper, speak to us, amuse us, terrify us, 
teach us, comfort us, open their hearts to us as brothers!—Charles 
Kingsley. 
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Hon. Stephen K. Williams 


BY W. C. BURGESS 


HILE interested in politics, in busi- 
ness enterprises, in civic and re- 
ligious work, Senator Williams was 
above all else a lawyer ; and to his chosen 
profession he devoted himself assiduous- 
ly. Very early in his career he was rec- 


ognized as a lawyer of great ability. His 
fine classical edu- 


cation, his  thor- 
ough knowledge of 
the law, his persis- 
tency, united to 
place him in the 
forefront of his 
profession. Many 
a hard legal battle 
he fought,—and he 
usually won. The 
harder the case, the 
harder he fought. 
Indeed, the difficult 
cases, requiring 
much research and 
strategy, were those 
that delighted him 
the most and 
brought out the 
best in him. Many 
a time he has 
fought with his 
back to the wall 
and won out. 
Many of his cases 
were against great 
corporations, and 


he was frequently before the court of 
appeals, becoming known to the great 
lawyers throughout the state. He had 
several opportunities to engage in prac- 
tice in New York city, but refused. 
Once, after presenting an unusually 
fine argument before one of the higher 
courts, he was im- 
portuned by other 
lawyers to join 
them in New York, 
but he preferred 
life in the country. 
When it was 
known that Sena- 
tor Williams was 
to argue an import- 
ant case before the 
court of appeals, he 
was always lis- 
tened to with in- 
terest, not only by 
the judges, but by 
other lawyers. His 
briefs were mod- 
els. During his 
later years he was 
‘called upon by law- 
yers, in Rochester 
and elsewhere, to 
write briefs. He 
fought and won 
many cases against 
railroad corpora- 
tions. He was very 
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often complimented by the judges on his 
arguments. He became noted in the 
courts for his tenacity. He never learned 
how to give up. He was honored by the 
degree of LL.D. by Union College. His 
law library was large and complete, con- 
taining not only the ordinary law books, 
but many rare volumes. 

From 1882 to 1899 Senator Williams 
was engaged, in addition to his practice, 
in editing law books. He was the editor 
of the edition of the United States Su- 
preme Court Reports published by the 
Lawyers Co-operative Publishing Com- 
pany, of Rochester, editing 174 volumes 
of those reports, with statements of the 
cases, the briefs of counsel, and footnotes 
of other kindred cases, and new head- 
notes,—work requiring much knowledge 
and care. 

Senator Williams lived to a ripe age, 
but was never old; he diligently prac- 
tised his profession, but did not let it 
absorb him; he took time for other work, 
and took a great deal of interest in a di- 
versity of things; he lived, in short, a 
well-rounded life of usefulness. 

Stephen Keyes Williams was born at 
Bennington, Vermont, May 9, 1819. His 

father was Doctor Richard P. Williams, 

of Newton, near Boston, Massachusetts, 
a descendant in direct line from Robert 
Williams of Roxbury, of Pilgrim fame. 
His mother was Lucy Fletcher, daughter 
of Jesse Fletcher of Ludlow, Vermont. 
The Fletchers were a prominent Ver- 
mont family who have given well-known 
men to the country, including Judge 
Fletcher of Indianapolis. Mr. Williams’s 
grandfather, Thomas Williams, was in 
the battle of Bunker Hill. His home was 
then in Weston, Massachusetts. 

After the marriage of Dr. Williams 
and Lucy Fletcher they settled at Ben- 
nington, where he commenced the prac- 
tice of medicine. About a year after they 
settled at Bennington Stephen K. Wil- 
liams was born. About four years later, 
in 1823, the family removed to Newark, 
New York, then called Miller’s Basin, 
after Joseph Miller, who came from Ver- 
mont to build part of the Erie canal, and 
became a large property owner. The 
Erie canal was then being built, and was 
completed three or four years thereafter. 
Mr. Williams well remembered seeing 
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the first canal boat that passed through 
the Erie canal from Albany to Buffalo, 
on which was La Fayette. 

Mr. Williams’s father taught him not 
only the common branches of education 
but also Latin and Greek, at an early age. 
After attending school at Newark, when 
he was ten years old his father sent him 
to the Palmyra Academy. After he had 
been there a year, continuing his study of 
Latin and Greek, among other studies, 
his father sent him to Bennington Acad- 
emy, where he remained about two years. 
Then he went again to the Palmyra 
Academy, remaining a couple of years 
more. He then went to Union College, 
at Schenectady, and applied for admis- 
sion to the sophomore class. It was a 
proof of the boy’s ability, and of his good 
early training, that at the age of fifteen 
years and some months, he was not only 
prepared for college, but was ready to 
enter the second-year class. The pro- 
fessors there examined him carefully, 
and found that he was qualified to enter 
the sophomore class, but the rules of the 
college required a student to be sixteen 
years of age before he could even enter 
the first-year classes. The professors 
were much interested in the boy, how- 
ever, and allowed him to enter “on pro- 
bation” for six months, at the expiration 
of which he was sixteen years old, and 
became a regular student. Dr. Eliphalet 
Nott, the famous educator, was president 
of Union at this time. Mr. Williams’s 
class was a large one for those days, 
numbering 125 students. He stood at the 
head of his class in scholarship, and at 
the close of his course was elected to Phi 
Beta Kappa, an honor conferred for su- 
perior scholarship. On his graduation, 
in 1837, he was one of those selected to 
deliver an oration at the commencement. 
Later his Alma Mater conferred on him 
the honorary degree of LL.D. He al- 
ways felt a deep interest in Union Col- 
lege, and served for several years as a 
trustee of that institution. 

After his graduation Mr. Williams 
spent a year in Newark and at Adrian, 
Michigan, purchasing wheat for a New- 
ark firm of merchants, and then entered 
the office of Honorable Lyman Sher- 
wood, of Newark, then County Judge of 
Wayne county, and commenced the study 
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of law. He remained in his office for 
about two years, and then, on the removal 
of Judge Sherwood to Lyons, entered 
the office of Honorable Geo. H. Middle- 
ton, of Newark, who succeeded Judge 
Sherwood as county judge. He remained 
with him as a student until he was ad- 
mitted to practise law. Then he entered 
into a partnership with Judge Middleton, 
which continued for about two years. He 
then opened an office by himself for the 
practice of law, and had been in continu- 
ous practice ever since. He had at once 
a large practice, and was successful with 
his cases even as a young lawyer. After 
his son, Byron C. Williams, had gradu- 
ated from Harvard, studied law, and was 
admitted, he was soon taken into partner- 
ship with his father, which partnership 
has since continued, the firm of S. K. & 
B. C. Williams having a reputation far 
beyond the boundaries of Wayne county. 
In due time Byron C. Williams’s second 
son, George E., graduated from Union 
College at an unusually early age, and he 
too became a lawyer and entered his 
grandfather’s firm, which then had the 
unusual distinction of being composed of 
three generations of the same family. 

In the early years of his practice Mr. 
Williams was district attorney for three 
years. He did not seek a renomination. 
While district attorney he tried the first 
murder case that was ever tried in Wayne 
county. 

When the Civil War broke out Mr. 
Williams was an active factor in promot- 
ing the cause. He served as chairman 
of the war committee of the town of Ar- 
cadia, was a member of the war com- 
mittee of Wayne county, and with S. B. 
Gavitt and Eron N. Thomas served on 
the military finance committee of Wayne 
county throughout the war. As a chair- 
man of the town committee he had charge 
of the raising of troops to supply the 
quotas required of Arcadia. As one 
of the county finance committee he 
served with honor and ability. He made 
speeches all over the county, and contrib- 
uted largely his time, money, and ef- 
forts to the glorious record of Wayne 
county in the Civil War, and much credit 
was due to him, as to others, for the fact 
that the small rural county of Wayne 
sent 5,000 men to the front. 
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In 1863 Mr. Williams was nominated 
and elected to the office of state senator 
from the district consisting of Wayne 
and Cayuga counties. He was twice re- 
elected, holding office for three terms of 
two years each. During his first sena- 
torial term, he was chairman of the com- 
mittee on the erection and division of 
towns and counties, and chairman of the 
committee on the manufacture of salt, 
was second on the committee on rail- 
roads and grievances, and took a promi- 
nent part in the debates. Subsequently 
he was chairman of the committee on 
state prisons, and second on the commit- 
tees on public buildings, manufacture of 
salt, and railroads. According to legis- 
lative documents of the time, Senator 
Williams was a ready and accomplished 
debater, speaking seldom on unimport- 
ant questions, but on issues of importance 
always taking a prominent part. 

Among his associates in the senate 
were Honorable Andrew D. White, after- 
ward president of Cornell University and 
United States minister to Russia and 
Germany; Honorable Charles J. Folger, 
of Geneva, afterward judge of New York 
state court of appeals and United States 
Secretary of the Treasury under Presi- 
dent Arthur, and Honorable Ezra Cor- 
nell, the founder of Cornell University, 
at Ithaca. 

Mr. Williams actively aided the legis- 
lation which created and liberally en- 
dowed that university; and during the 
exciting days of the Civil War, and suc- 
ceeding it, participated in many import- 
ant occasions, and was active in promot- 
ing much important legislation. He was 
attending a session of the legislature 
when President Lincoln was assassinat- 
ed, and was there when the body of the 
lamented president was being carried 
back to his western home for burial. 
Senator Williams made a speech in the 
senate upon the death of Lincoln on the 
day following his death, which was print- 
ed in the Lincoln memorial volume pub- 
lished by the state legislature. 

He had a wide acquaintance with pub- 
lic men of his time. He and Thurlow 
Weed were intimate friends. He was a 
friend of Governor Seymour, and he and 
Governor Fenton were especially inti- 
mate friends, and he often visited his 
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home. He and the late Secretary Wil- 
liam H. Seward were warm friends, and 
he was a frequent guest at the Secre- 
tary’s home in Washington. 

Mr. Williams was a member of the 
board of directors of the Sodus Point 
& Southern Railroad from its organiza- 
tion, and after the resignation of the 
first president was appointed president 
of the road, and filled that office during 
the last three years of the building of 
that railroad, and aided largely in ac- 
complishing its completion. During 
those three years he devoted much of his 
time to, and aided largely in, its construc- 
tion. This railroad extends from Sodus 
Point to Stanley, and is now the Sodus 
Bay division of the Northern Central, 
part of the Pennsylvania Railroad Sys- 
tem. 

Senator Williams was married in 
early life to Angeline, daughter of Judge 
Crane, a late well-known citizen of Mont- 
clair, New Jersey. She died in Sep- 
tember, 1910. There are four children 
living, Byron C. Williams, Mrs. Frances 
Trowbridge, and Mrs. Elizabeth Smith, 
of Newark, and Miss Cora May Wil- 
liams, of Los Angeles, California, who is 
a well-known writer. 

Senator Williams was a lover of the 
good and beautiful in art, in literature, 
in nature, and was a discriminating critic. 
He liked good books immensely. He 
loved the flowers and trees. His roses 
were a chief delight, and he cared for 
and guarded them jealously. He could 
not bear to see a tree multilated or cut 
down. He liked the great out-of-doors. 
He loved his horses. His sympathies 
were deep and broad and his perceptions 
keen. His death occurred on March 29, 
in his ninety-seventh year. 













































































































































































Dean of O. N. U. College of Law 
O NE of the young men successfully 

occupying the position of Dean of 
a Law School is Professor Jay P. Tag- 
gart, Dean of the Ohio Northern Uni- 
versity College of Law. He was born in 
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Monroe county, Ohio, in 1886, and re- 
ceived his early education in the public 
school, after which he engaged in teach- 





JAY P. TAGGART 


ing for four years. Then in 1905 he 
entered the Law College of the O. N. U., 
graduating in 1908, receiving the Bache- 
lor of Law degree. In the spring of 
1908 Professor Taggart took the Ohio 
state bar examination, passing with the 
highest grade of that year’s class. He 
then successfully practised law in Ash- 
land, Ohio, with the firm of Chapman & 
Taggart until the fall of 1914, when he 
accepted the position as Dean of the Law 
College of Ohio Northern. 

Professor Taggart is a member of the 
American Bar Association. Under the 
able deanship of Professor Taggart the 
Law College has taken on such remark- 
able growth within the last two years as 
to make it one of the most important de- 
partments of the University. 
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All Crazy. In western Georgia a jury 
recently met to inquire into a case of sui- 
cide. After sitting through the evidence 
the twelve men retired, and after deliber- 
_ returned with the following ver- 

ict : 

“The jury are all of one mind,— 
temporarily insane!” 


Positive Proof. There were two rival 
delegates at a political convention in a 
certain western state who got in a serious 
personal dispute. 

“Oh, you’re crazy!” shouted one. 

“I’m not crazy!” denied the other. 

‘ “But you are crazy!” vociferated the 
rst. 

“I can prove that I’m not crazy, and 
that’s more than you can do,” came back 
the rejoinder. 

“Let’s see you prove it, then.” 

Whereupon the man who was accused 
of being crazy pulled from an inside 
pocket his discharge papers from a near- 
by insane asylum. 


Fixing the Time. As a late professor 
was one day walking near Aberdeen, he 
met a well-known “natural.” 

“Pray,” said the professor, “how long 
can a man live without brains?” 

“T dinna ken,” said Jemmy, scratching 
his head; “but how old are ye yersel’?” 


An Irrational Act. A North Country 
man charged with having set fire to a 
large hayrick -was defended on the 
ground that he was not altogether re- 
sponsible for his actions. One of the 
witnesses testified to the belief that the 
prisoner was “wrang in his heid.” 

“Can you mention any occasion on 
which the prisoner behaved in a manner 
to warrant your statement?” he was 
asked by the learned counsel. 
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How much lies in Laughter : the cipher-key, wherewith we decipher the whole man.—Carlyle. 


“Ah 
knows once at work he got half a crown 
too much for his wage, and—” 
“Well?” said the counsel, as the wit- 
ness hesitated. 
“He took it back to the manager,” con- 
cluded the witness —Legal Laughs. 


“Yes,” answered the witness. 


The Unmanageable Hobby. There 
is a deal of sound sense at times in the 
remarks of insane persons. At the South 
Boston asylum a patient was asked if 
he was fond of riding on horseback. 

“No, sir, I ride a hobby.” 

“There is not much difference be- 
tween the two,” carelessly remarked a 
gentlemen. 

“Oh, yes, there is,” said the patient, 
“and it is this: If you ride a horse, you 
can stop him and get off, but when you 
mount a hobby, you can’t stop and you 
can’t get off.” 


When Four Become Two. When the 
Earl of Bradford was brought be- 
fore Lord Chancellor Loughborough to 
be examined upon a charge of lunacy 
which had been brought against him, he 
was asked: “How many legs has a 
sheep?” “Does your lordship mean a 
live or a dead sheep?” inquired the earl. 
“Is it not the same thing?” asked the 
chancellor. “No, my lord,” returned the 
earl. “There is much difference. A 
live sheep may have four legs,—a dead 
one only two. There are but two legs 
of mutton; the forelegs are shoulders.” 


Undesirable Realty. Lawyer—‘“Have 
you ever made any improvement on the 
property.” Client—“Faith, Oi have. 
Iver since Oi got it Oi’ve been improvin’ 
it; but Sorr, it’s that kind of land, the 
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more ye improve it, the worse it gets.”— 
Boston Transcript. 


Willing to Work. The Judge—“Have 
you ever tried to find work?” 

Everett Wrest—‘“Sure! I’ve filed me 
application fer de position of sportin’ 
editor of de Congressional Record.”— 
Boston Transcript. 


Legal Action on the Fly. “The auto- 
mobile that hit me five minutes ago was 
No. 41144 Ohio,” he sputtered. “It 
knocked me unconscious, but I got the 
number before I went down for the 
count. Put it on a piece of paper,— 
41144.” 

“All right. What do you want?” 

“What do I want? Why, I can prove 
that he was exceeding the speed limit, 
and I want—I want fe 

“Calm down, friend. 
warrant for his arrest?” 

“Warrant nothing! What good would 
a warrant do me? He was going so 
fast, I tell you, that a warrant wouldn’t 
get him now. What I want is extradi- 


You want a 


tion papers !’”—Milwaukee Evening Wis- 


consin. 


Irregular Procedure. “Experience is 
de best teacher,” said Uncle Eben, “but 
gittin’ arrested ain’ no way to study law.” 
—Washington Star. 

Knew What to Do. “A friend of 
mine who is a magistrate found his prac- 
tice came in handy when he found a 
valuable book with a leaf loose.” “What 
did he do?” “He had it bound over to 
keep the piece.”—Baltimore American. 


An Official Linguist. There had been 
a fatal accident at the railway crossing 
in a town in Iowa, and the coroner, a 
pompous old chap, who magnified both 
his office and its incumbent, had impanel- 
ed a jury for the inquest. 

There was only one witness of the ac- 
cident, an illiterate Slav laborer, who 
could understand no English. With 
him the coroner began to struggle. 

“Can you speak English?” he asked. 

The man shook his head. 

“Can you speak German ?” 

Again the man shook his head. 

“Can you speak Italian ?” 

The same response. 


Case and Comment 


“Can you speak Russian? Can you 
speak Swedish?” were the next ques- 
tions, to both of which the man signified 
in the negative. 

“It's no use, gentlemen,” said the coro- 
ner, turning to the jury. “We can’t pro- 
ceed with the case. I’ve spoken to this 
man in five different languages and can’t 
make him understand me.”—Harper’s 
Magazine. 


How He Could Help Best. An elder- 
ly negro had been run over by a wagon, 
and an attorney had rushed to the hos- 
pital to get the case. The sufferer looked 
at him coldly, and said: “Go away fum 
me, white man.” 

“But I want to help you,” persisted 
the lawyer. 

The old darky showed a gleam of in- 
terest. “Does yo?” he asked. The law- 
yer volubly. assured him that such was 
the case. 

“Den,” said the victim, “yo’ go out an’ 
fin’ dat man dat run ober me, an’ bus’ 
his haid open.”—Minneapolis Journal. 


Quick Thinking. The Chief of Police 
of Cincinnati tells this one: 

“A German shoemaker left the gas 
turned on in his shop one night, and upon 
arriving in the morning struck a match to 
light it. There was a terrific explosion, 
and the shoemaker was blown out 
through the door, almost to the middle of 
the street. 

“A policeman rushed to his assistance, 
and after helping him to arise, inquired 
if he was injured. The Teuton gazed 
into his place of business, which was now 
burning quite briskly, and said: 

“*No, I ain’t hurt. But I got out 
shust in time, eh?” 


Animated. A farmer took his son in- 
to the Crown Court. On the bench sat 
Baron Cleasby, gorgeous in scarlet and 
ermine, statuesque and motionless. Sud- 
denly the judge moved his head from one 
side to the other,—a nervous trick for 
which he was noted. The farmer’s boy, 
who had been gazing open-mouthed at 
the resplendent figure on the dais, ex- 
claimed: “Why, father, it’s alive !”— 
Legal Laughs. 





